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INTRODUCTION 

As a matter of first impression, Division One interpreted 

WAC 296-126-030 in a way that will render the regulation 

effectively null and void. Division One interpreted the terms 

"infrequent" and "inadvertent" so broadly that the regulation's 

exception to the prohibition on wage deductions would become 

the general rule. 

WAC 296-126-030 is the only authority governing how 

private employers may respond when they erroneously overpay 

wages. This case has the potential to have far-reaching 

consequences for employees because it is the only case in which 

a court has interpreted the regulation. 

This Court should accept review pursuant to RAP 

13.4(b)( l ), (2), and (4) because Division One: (1) erroneously 

interpreted the regulation in a manner that does not comport with 

the underlying statutes and plain text, (2) remanded the case for 

resolution by a jury although there are no material facts in 

dispute, in contravention of long-standing precedent from this 
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Court, and (3) erroneously shifted the burden WAC 296-126-030 

imposes on employers onto employees. 

IDENTITY OF PETITIONERS 

Petitioners are the Washington State Nurses Association, 

UFCWLocal 3000, and SEIUHealthcare l 199NW (collectively, 

the Unions). 

COURT OF APPEALS DECISION 

On September 18, 2023, Division One issued a published 

decision, holding that genuine issues of material fact required a 

trial on whether MultiCare's overpayments were "infrequent" 

and "inadvertent." It also held that the Unions were not estopped 

from bringing their claims under WAC 296-126-030, and that the 

National Labor Relations Act did not preempt Plaintiffs claims. 

Appendix A (Division One Opinion) ("Op.") (WSNA, UFCW 

3000, and SEIU Healthcare l 199NW v. MultiCare Health 

System, 535 P.3d 480 (Wash. 2023)). 

ISSUES PRESENTED FOR REVIEW 

1. Did Division One err in holding that a wage 
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overpayment will be considered "inadvertent" unless an 

employer specifically intended to bring about an overpayment to 

particular employees, and by failing to find that MultiCare's 

overpayments were not "inadvertent" as a matter of law? 

2. Did Division One err by interpreting "infrequent" in 

an overbroad manner with a strict, temporal requirement, and by 

failing to find that MultiCare's overpayments were not 

"infrequent" as a matter of law? 

3. Did Division One err by remanding when there are 

no material facts in dispute for a factfinder to resolve and the 

only determination left is to apply undisputed facts to the legal 

standard? 

4. Did Division One err by shifting the burden 

imposed on employers under WAC 296-126-030 to prove that an 

overpayment was both "infrequent" and "inadvertent" onto 

employees? 
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STATEMENT OF THE CASE 

After a cyberattack rendered its payroll system inoperable, 

MultiCare implemented a "business continuity plan" that 

involved paying employees, for four pay periods spanning eight 

weeks, a static amount representing an estimate of their earnings 

based on their most recent paycheck. CP 131, 192, 303. 

While implementing its "business continuity plan," 

MultiCare repeatedly announced that employees would receive 

overpayments. CP 135 (acknowledging that pay "may not be a 

close representation" of actual wages owed); CP 140 ("It is 

possible that some staff may receive more or less pay than they 

are actually owed during a downtime pay period."). 

MultiCare even issued multiple overpayments to 

employees it knew were not working at all. CP 73, 226-28 

(parental leave); CP 84-85 (medical leave); CP 281-83 (left 

employment); CP 241--42 (not scheduled to work for three pay 

periods). MultiCare continued to overpay employees even after 

employees notified it of the overpayments and asked it to stop. 

PETITION FOR REVIEW - 4 



CP 241-42, CP 262, CP 291-92, CP 73. In some instances, 

MultiCare initially corrected the overpayments then reverted to 

the original overpayments for subsequent paychecks. CP 262-

63, CP 240-41. 

As a result of its decision to process payroll by copying 

the pay issued to employees during the pay period immediately 

preceding the cyberattack, employees predictably were paid 

inaccurately-some overpaid and some underpaid-over the 

course of eight weeks. CP 166-68. After Kronos came back 

online, MultiCare identified which employees it claimed had 

been underpaid and overpaid and announced its intent to recoup 

overpayments. CP 160, 163. It subsequently sent notifications to 

employees, identifying the amount of the initial payment, the 

amount it claimed was actually owed, and the amount the 

employee had allegedly been overpaid, but with no itemized 

breakdown. CP 163. Many of the total overpayment amounts 

MultiCare planned to recoup were thousands of dollars. CP 276 
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(alleged overpayment of $14,520.12); CP 292 ($9,914.82); CP 

242 ($5,933.00); CP 73 ($11,819.52). 

Several employees had concerns about the accuracy of the 

claimed overpayments. CP 264 ( employee identified 

discrepancies likely due to not accounting for overtime, sick 

leave usage, and standby pay); CP 242 ( employee identified 

discrepancies for failure to include incentive pay); CP 99-100 

(same). In light of these concerns, employees requested 

additional information or explanations, but did not receive 

adequate or timely responses, even when the employee's 

supervisor acknowledged the inaccuracy of the overpayment 

amount. CP 243, 264--65. 

The Unions, which serve as the exclusive collective 

bargaining representatives for thousands of MultiCare 

employees, sued MultiCare seeking injunctive relief to prohibit 

MultiCare from proceeding to recoup overpayments through 

unauthorized wage deductions and declaratory relief that 
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MultiCare's planned deductions violated WAC 296-126-030 and 

RCW 49.52.050(2). 

On cross-motions for summary judgment, the trial court 

found that MultiCare could not recoup overpayments using 

unauthorized wage deductions because the overpayments were 

not infrequent or inadvertent. CP 613. The court reasoned: 

I'm persuaded that [] the way MultiCare reads 
"inadvertent and infrequent" makes the regulation 
essentially null and void . ... you could drive a truck 
through the hole that's left by [] that interpretation 
of it. Inadvertent and infrequent has to mean 
something other than systematically paying 
thousands of employees on a regular basis ... 
[A]dmittedly, [] MultiCare didn't know for sure 
exactly who was being overpaid and who was being 
underpaid [] but they knew that [] this was going to 
happen, [] and the regulation basically transfers the 
responsibility for correcting that to the employer 
rather than the employee. And the employer can 
either get the employee to agree do it, or they can 
seek action- you know, take legal action on an 
individual basis, but they can't simply use the 
adjustment mechanism that exists in the regulation 
with-- on this kind of a scale because it's not 
inadvertent and it's not infrequent. It doesn't meet 
the definitions of those terms as set forth in the 
regulation. 
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RP 29:5-24. The court enjoined MultiCare from deducting 

overpayment amounts "without first obtaining employee 

consent, pursuant to WAC 296-126-030." CP 613. 

On appeal, Division One reversed, finding that there were 

material issues of fact in dispute as to whether the overpayments 

were "infrequent" and "inadvertent." 

This petition for review followed. 

GROUNDS FOR REVIEW 

I. Division One's Interpretation Renders WAC 296-126-
030 Effectively Null And Deprives Workers Of Any 
Protections When Their Employer Seeks To Recoup 
An Overpayment. 

A. Division One's interpretation does not comport 
with Washington's worker-protective statutory 
scheme. 

Review is warranted under RAP 13 .4(b) because this case 

involves a question of substantial public interest concerning 

wage protections for workers and a matter of first impression. 

See e.g. Bostain v. Food Exp., Inc., 159 Wn.2d 700, 153 P.3d 846 

(2007) (Court granted review, interpreting the overtime 

provision of the Washington Minimum Wage Act as a matter of 
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first impression). WAC 296-126-030 is the only authority that 

governs how wage overpayments are resolved for private 

employers and Division One's opinion is the lone authority 

interpreting the WAC. 

This Court has held that the state's "long and proud history 

of being a pioneer in the protection of employee rights" is 

established through its worker-protective wage statutes, 

including Ch. 49.12 (minimum wages), Ch. 49.48 (wage 

payment and collection), and Ch. 49.52 (prohibition and 

penalties for wage withholding). Drinkwitz v. Alliant Techsys., 

Inc., 140 Wn.2d 291, 300, 996 P.2d 582 (2000). "This 

comprehensive legislative system with respect to [employee] 

wages indicates a strong legislative intent to assure payment to 

employees of wages they have earned." Schilling v. Radio 

Holdings, Inc., 136 Wn.2d 152, 159, 961 P.2d 371 (1998). 

The regulation at issue was adopted pursuant to these 

worker-protective statutes. See Statutory Authority, WAC 296-

126-030 (additionally citing RCW 43.22.270). WAC 296-126-
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030 is premised upon the longstanding general rule that 

employers are prohibited from diverting any portion of employee 

wages unless the deduction is agreed upon by the employee or 

otherwise permitted by law. RCW 49.48.010(3). And employers 

may not "collect or receive from any employee a rebate of any 

part of wages" paid to an employee. RCW 49.52.050(1 ). Instead 

of utilizing deductions, the default remedies for an employer to 

recover an overpayment are to obtain employee consent for a 

deduction or initiate litigation. RCW 49.48.010(3)(b) 

( deductions unlawful unless "specifically agreed upon orally or 

in writing by the employee and employer"); Cameron v. Neon 

Sky, Inc., 41 Wn. App. 219, 223, 703 P.2d 315 (1985). 

This Court has recognized that the "fundamental purpose 

of' the prohibition on deductions established by RCW 49.52.050 

"is to protect the wages of an employee against any diminution 

or deduction therefrom by rebating, underpayment, or false 

showing of overpayment of any part of such wages. The act is 

thus primarily a protective measure . . .  to see that the employee 
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shall realize the full amount of the wages ... . " Schilling, 136 

Wn.2d at 159 (citing State v. Carter, 18 Wn.2d 590, 621, 140 

P.2d 98 (1943)) (emphasis added). Thus, the statute "must be 

liberally construed to advance the Legislature's intent to protect 

employee wages and assure payment." Id. Washington courts 

have repeatedly found that this liberal construction principle 

extends to accompanying regulations. See Hill v. Xerox Bus. 

Servs., LLC, 191 Wn.2d 75 1, 762-63, 426 P.3d 703 (2018); 

Silverstreak, Inc. v. Wash. Dep 't of Lab. & Indus., 159 Wn.2d 

868, 882, 154 P.3d 891 (2007). 

WAC 296-126-030 must be liberally construed in 

furtherance of the Legislature's worker-protective aims. When 

faced with competing interpretations of the meal break regulation 

under the same WAC chapter, WAC 296-126-092, this Court 

chose the interpretation that "ultimately provides greater 

protection for workers," finding that such interpretation was 

"more in tune with other Washington case law addressing 
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employee rights." Brady v. Autozone Stores, Inc., 188 Wn.2d 

5 76, 583, 39 7 P.3d 120 (2017). 

Moreover, when the Legislature intends a statute and 

accompanying regulations to be liberally construed, "its 

exceptions [must] be narrowly confined." Nucleonics All., Local 

Union No. 1-369 v. Wash. Pub. Power Supply Sys., 101 Wn.2d 

2 4, 29, 6 7 7  P.2d 108 (198 4); see also Drinkwitz, 140 Wn.2d at 

301 ( "Exemptions from remedial legislation . . .  are narrowly 

construed and applied only to situations which are plainly and 

unmistakably consistent with the terms and spirit of the 

legislation."). 

WAC 296-126-030(4) is thus a narrow exception to the 

general prohibition on wage deductions. 1 The regulation allows 

1 Indeed, given the strict prohibition on unauthorized wage 
deductions, it is unclear whether the Department's adoption of 
WAC 296-126-030 is permissible at all. Notably, in Cameron, 
an employer was found to have violated RCW 49.48.0l0's 
prohibition on wage deductions even though it was undisputed 
that a large overpayment had been made as a result of a restaurant 
manager, without his employer's authorization, directing the 
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employers to utilize otherwise prohibited wage deductions to 

"recover an overpayment from an employee's paycheck 

provided that the overpayment was infrequent and inadvertent." 

WAC 296-126-030(4). A liberal construction consistent with 

Washington's worker-protective statutory scheme requires a 

narrow interpretation of the "infrequent and inadvertent " 

requirements. 

Division One ignored the underlying policy of the worker­

protective wage statutes and the liberal construction principle by 

adopting an interpretation of WAC 296-126-030(4) that would 

bank to increase his wages. Cameron, 41 Wn. App. at 2 2 2. Even 
in this situation, where the employer bore no fault and, indeed, 
had been stolen from, the statutory prohibition on unauthorized 
wage deductions prohibited the employer from making a wage 
deduction to recoup the overpayment and the employer's remedy 
was to initiate litigation "instead of taking matters into their 
hands by deducting part of [ the employee's] wages for the 
alleged "overpayment." Id. at 2 23. This Court has subsequently 
interpreted Cameron for the proposition that a private employer 
"must bring suit to collect on alleged [overpayments] owed by 

an employee to the employer." State v. Adams, 10 7 Wn.2d 611, 
619, 73 2 P.2d 149 (198 7). 
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effectively allow the regulation's narrow exception to swallow 

the general prohibition on wage deductions. 

In particular, Division One erred in its interpretation of the 

"infrequent" and "inadvertent" requirements of WAC 296-126-

030( 4) by misreading a temporal requirement into the 

"frequency" prong and defining "inadvertent" with a specific 

intent standard. 

If this interpretation stands, employers could knowingly 

pay employees inaccurately and then have unfettered discretion 

to deduct wages from future paychecks. Employees all across the 

state could have wages deducted from their paychecks without 

having any say or opportunity to verify the overpayment 

calculations, forcing employees to bear the harsh consequences 

of their employer's errors. See Washington House Bill Report, 

2003 Reg. Sess. H.B. 1738 (noting that "Last year there were 

over 1,200 overpayments of wages to state employees."). 

B. Division One erred in holding that an employer 
can prove that an overpayment was 
"inadvertent" by showing it did not specifically 
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intend to overpay a particular employee by a 
particular amount. 

Division One erred m holding an employer's 

overpayments are necessarily inadvertent unless the employer 

specifically intended to overpay an employee. See e.g. Op. at p. 

16 (holding that it is an issue of material fact "whether Multi Care 

had 'full awareness' both about the possibility of overpayments 

in general and about details of any overpayments of any 

particular employee."), 14 ( question of fact as to whether 

overpayment was unintentional because Multi Care did not "wish 

'to bring about' an overpayment"). In other words, the panel 

found that the "inadvertent" element will be satisfied unless an 

employer meant to overpay a particular employee by a particular 

amount. 

The panel's holding is inconsistent with the language of 

the regulation, which itself defines inadvertence as "an error that 

was accidental, unintentional, or not deliberately done." WAC 

296-126-030 (emphasis added) (also noting that the "burden of 

proving the inadvertent error rests with the employer who made 
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the error.") (emphasis added). By definition, an error is a 

mistake. The panel erred in construing "inadvertence" as being 

met unless the employer specifically intended for particular 

employees to be overpaid by a particular amount, because such 

an overpayment would not be a "mistake." Rather, the regulatory 

text evinces that an inadvertent overpayment is one resulting a 

clerical error, such as an employer that mistakenly misreads a 6 

as a 9, not an employer that systematically pays employees based 

on an estimate that it knows will result in a large number of 

overpayments. 

The panel's holding is inconsistent with previous holdings 

of this Court that "[i]ntent is not [] limited to consequences which 

are desired" and includes acting with knowledge that certain 

consequences will result from certain actions. Bradley v. Am. 

Smelting & Ref Co., 104 Wn.2d 677, 682, 709 P.2d 782 (1985) 

( quoting Restatement (Second) of Torts § SA cmt. b (Am. Law 

Inst. 1965)). "If the actor knows that the consequences are 

certain, or substantially certain, to result from his act, and still 
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goes ahead, he is treated by the law as if he had in fact desired to 

produce the result." Id. 

Specifically, in the worker protection context, this Court 

has evaluated whether nonpayment of wages was "willful" for 

purposes of RCW 49.52.050 and .070, imposing civil and 

criminal penalties. Schilling, 136 Wn.2d at 159-60. The Court 

determined that "[ c ]arelessness or inadvertence negates the 

willfulness necessary to invoke double damages under RCW 

49.52.070 when the employer's failure to pay wages involves a 

legitimate error or inadvertence." Id. at 161. However, the Court 

concluded that the employer's actions there were willful-not 

inadvertent-because the employer was aware at the time of 

payment that an employee was being paid something less than 

the full amount owed. Id. The Court further observed that "[t]he 

concept of carelessness or inadvertence suggests errors in 

bookkeeping or other conduct of an accidental character." Id. 

Even with significant civil and possible criminal penalties in the 

balance, this Court stopped short of requiring "full awareness" of 
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the exact amount of underpayment or a desire on the part of the 

employer to bring it about. See id.; see also Brandt v. Impero, 1 

Wn. App. 678, 681, 463 P.2d 197 (1969). 

In contrast, this Court has required specific intent where it 

was clearly established by the plain text. For instance, RCW 

51.24.020 provides that an employee has a cause of action for 

workplace injuries that result from "the deliberate intention of 

his or her employer to produce such injury." This Court held that 

"by the words 'deliberate intention to produce the injury' that the 

lawmakers meant to imply that the employer must have 

determined to injure an employee and used some means 

appropriate to that end; that there must be a specific intent . . . .  " 

Birklidv. Boeing Co., 127 Wn.2d 853, 860, 904 P.2d 278 (1995). 

No such language exists in WAC 296-126-030 to suggest that the 

Department intended to create a requirement that an employer 

must have intended to overpay particular employees by particular 

amounts. 
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Further, by suggesting that MultiCare's error can be 

deemed "inadvertent" because it "did not know what the actual 

correct pay for any employee was," the panel's opinion will have 

the perverse effect of encouraging employers to be careless in 

processing pay. Op. at p. 15. This Court has recognized that 

employers' statutory obligations should not be interpreted in a 

way that incentivizes employers to undermine employees' 

statutory rights. For instance, in Washington State Nurses Ass 'n 

v. Sacred Heart Medical Center, this Court found that missed 

rest periods must be treated as additional "hours worked" for 

purposes of overtime pay, in part because to do otherwise would 

mean that the employer "would be incentivized to employ fewer 

nurses for each shift, relying on those nurses to bear a heavy 

burden on busy days." 175 Wn.2d 822, 832, 287 P.3d 5 16 (2012). 

See also Brandt, 1 Wn. App. at 680 (employer's underpayment 

was willful where employer claimed uncertainty as to the wages 

due and "made no genuine effort to keep a proper record of their 

payroll . . .  or determine by audit the correct amount of the wages 
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owing"). An employer that fails to fulfill its duty to maintain 

records that allow employees to be paid correctly should not be 

rewarded by being allowed to make overpayment recoupments. 

C. Division One erred in construing "infrequent" in 
an overbroad manner. 

Division One erred by concluding that if overpayments 

were "rare" in the temporal sense, then they must be "infrequent" 

regardless of their number or scale. The regulation contains no 

indication that overpayments which occurred in a compressed 

time period, must be considered "rare" and hence "infrequent." 

Under the panel's interpretation, an employer that knowingly 

issues 10,000 overpayments to its entire workforce over a two­

month period is allowed to claw back those overpayments 

unilaterally, but an employer that issues 26 overpayments to a 

single employee over the course of a year is not. That perverse 

result fundamentally undermines the policy of the underlying 

wage protection statutes. 

In concluding that "rarely" means something that occurs 

m a historical or temporal sense of infrequently, the panel 
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focused on one definition of "rarely"-"not often" or 

"seldom[ly ]," ignoring other definitions that better align with the 

regulation, including "in an extreme or exceptional manner." 

MERRIAM-WEBSTER ONLINE DICTIONARY 

https://www.merriam-webster.com/dictionary/rarely (last visited 

Oct. 16, 2023). This definition better harmonizes the definition 

of "rarely" with the underlying policy of WAC 296-126-030 

because interpreting "infrequent" to require a temporal element 

such that only overpayments spread out over a long and 

undefined period of time will be found not to be "infrequent" is 

inconsistent with WAC 296-126-030's creation of a narrow 

exception to the rule prohibiting wage deductions. The panel 

erred by concluding that systemic issuance of overpayments 

could fit within the "infrequent" exception if they were 

temporally compressed. 

The panel also erred by finding that a triable issue of fact 

existed as to whether the overpayments could be conceived as "a 

single set." The panel correctly concluded that "the plain 
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language of the statute reqmres this court to focus on the 

'infrequency' of the overpayments themselves, not what may 

have prompted them." Op. at 10 (emphasis in original). 

Accordingly, it rejected MultiCare's argument that the 

overpayments were infrequent because they were caused by a 

single (and rare) causal stimulus, i.e., the one-time ransom attack 

on Kronos. Id. 

Yet, the panel went on to erroneously conclude that "while 

there were numerous and 'widespread' overpayments," it was a 

question of fact whether the overpayments "conceived either as 

one set, or as four overpayments per employee, over a two-month 

time period" were "rare" and hence "infrequent." The only way 

that a factfinder could conclude that all the overpayments could 

be considered as "one set" is if they are defined by the overall 

causal event, which as the panel correctly observed, would be 

inconsistent with the text of the regulation, which requires 

assessment of the infrequency of the overpayments, not what 

caused them: unauthorized paycheck deductions are permissible 
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"provided the overpayment was infrequent and inadvertent." 2 

WAC 296-126-030(4) (emphasis added). The rarity of the 

overpayments cannot be assessed by looking at the 

overpayments as "one set, " they instead must be defined by each 

paycheck. 

II. Division One's  Reversal and Remand Conflicts With 

This Court' s Jurisprudence That Application of Law 

to Facts is Not a Question for a Jury. 

Division One found that there were questions of fact to be 

resolved on remand regarding whether the overpayments were 

infrequent and inadvertent because a jury could determine the 

overpayments to have been "rare " or that the overpayments were 

not intentional or deliberate. 

This conflicts with this Court's jurisprudence because the 

parties do not dispute any material facts the only remaining 

dispute is how WAC 296-126-030 applies to those facts. "The 

2 The panel's analogy to the COVID pandemic being "rare " even 
though it resulted in numerous deaths further highlights this 
error. The pandemic is analogous to the Kronos hack insofar as 
both are the impetus to the things that must be measured as "rare " 
or not, i.e. deaths and overpayments. 
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process of applying the law to [ undisputed] facts . . .  is a question 

of law" and is within the sole province of the court. Tapper v. 

State Employment Sec. Dep 't, 122 Wn.2d 397, 402-03, 858 P.2d 

494 (1993)� Matter of Dependency of A.C., 1 Wn.3d 186, 191, 

525 P.3d 177 (2023), as amended (Apr. 18, 2023) (question of 

law, and "proper analytical approach used to determine" the 

outcome of that question, is a matter of law for the court to 

resolve). 

A. There are no disputed facts regarding 
infrequency that necessitate remand. 

The panel held it was a jury question whether the 

overpayments were rare in the temporal sense and thus 

infrequent under the regulation. Op. at 12. But the parties do not 

dispute the material facts: that a first-time Kronos hack affected 

pay for four pay periods (eight-weeks), during which MultiCare 

implemented an estimate-based payroll system for nearly 20,000 

employees. Either these facts, together, make the event 

"infrequent" within the meaning of the regulation or they do not. 

This determination, and the process by which this determination 
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is to be made, is an issue to be resolved by the court alone. Matter 

of Dependency of A.C., 1 Wn.3d at 191. Remanding on the 

question of whether the overpayments were "rare," and thus 

"infrequent" was error because this was purely a question of law. 

B. There are no disputed facts regarding 
inadvertence necessitating remand. 

The panel erroneously found issues of material fact 

pertaining to inadvertence. First, it determined that triable issues 

of fact existed as to whether the overpayments were 

"unintentional" and thus "inadvertent" because MultiCare 

"certainly did not wish 'to bring about' an overpayment." Op. at 

14-15. Second, as to deliberateness, the panel concluded it was 

a question of fact whether Multi Care had "full awareness of what 

[ it was] doing in a way that is intended or planned." Id. at 15. But 

the material facts regarding MultiCare's state of mind and the 

likelihood of overpayments are undisputed: Multi Care knew that 

overpayments would result from its plan, even if it did not 

generally know which particular employees would be overpaid 

during any given pay period. Respondents' Brief at 37-38; 
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Appellant's Brief at 23. The Unions contend that MultiCare's 

implementation of a plan which foreseeably led to overpayments 

was "intentional " and "deliberate "; MultiCare contends that it 

did not specifically intend to overpay any discemable employee, 

rendering the overpayments "unintentional " and not 

"deliberate." These are arguments require an interpretation of 

"intent " and "deliberate " pursuant to the regulation and do not 

require remand for further fact-finding.3 

III. Division One's  Opinion Improperly Shifted The 

Burden To The Unions Despite The Regulation ' s  Clear 

Directive That The Employer Seeking To Make A 

Wage Deduction Bears The Burden. 

3 In Footnote 10, the panel concluded that it would be an issue of 
fact whether MultiCare had practical, albeit more expensive, 
options it could have deployed, and that the availability of such 
options could cause a reasonable jury to conclude it acted 
intentionally. Op. at 15, n. 10. This fact is simply not material. If 
the Unions' reading of the regulation is correct, it would make 
no difference at all whether MultiCare's business continuity plan 
was the best amongst an array of options, or even whether there 
was any other option at all. The only thing that would matter is 
whether MultiCare implemented the plan knowing that 
overpayments would result. Similarly, if MultiCare's reading is 
correct, this fact would not make a difference, as MultiCare's 
reading would require it to know of specific employees it was 
overpaying in a given pay period. 
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Though the panel framed its decision as remanding 

outstanding factual disputes for resolution by a jury, as 

discussed, only legal questions remain. Thus, what the panel did 

was shift the ultimate burden of proof under the guise of 

summary judgment burden shifting. See Op. at 8-9, 14-15. This 

cloaked burden shifting directly conflicts with numerous 

decisions finding that the procedural posture of a case does not 

alter the underlying burden of proof set forth in a statute or 

regulation. 

For instance, while a threshold burden falls to a defendant 

moving for summary judgment, the burden to demonstrate the 

existence of the elements of the case and to establish a particular 

statutory interpretation as a matter of law remains with the 

plaintiff. See Gossett v. Farmers Ins. Co. of Wash., 133 Wn.2d 

954, 973, 948 P.2d 1264 (1997) ("In ruling on a motion for 

summary judgment, a court must apply the standard of proof 

which will apply at trial."); Burton v. Twin Commander Aircraft 

LLC, 171 Wn.2d 204, 222-23, 254 P.3d 778 (2011) (rejecting 
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attempt to place burden of proving an exception on moving party 

at summary judgment stage where statute at issue assigned 

burden of proving the exception to the non-moving party and 

where moving party established absence of material fact issue). 

For example, the Court has, on numerous occasions, 

evaluated motions for summary judgment in cases involving the 

application and interpretation of the Minimum Wage Act 

(MWA), under which an employer bears the burden of proving 

that employees are overtime exempt. Drinkwitz, 140 Wn.2d at 

301. In Drinkwitz, after reviewing the undisputed facts in the 

light most favorable to the non-moving party (the employer), this 

Court concluded that the employer had failed to meet its burden 

of showing that its undisputed policies and practices did not 

violate the MW A's "salary basis test." Id. at 306; see also 

Clawson v. Grays Harbor Coll. Dist. No. 2, 148 Wn.2d 528, 531, 

540, 61  P.3d 1130 (2003) (where material facts of the case were 

not in dispute, burden remained with the employer to show that 

its employees were compensated on a salary basis). 
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Because the questions in this case are purely legal, the 

burden remained with Multi Care to demonstrate that its recovery 

of overpayments fell within the scope of WAC 296-126-030( 4). 

The underlying burden does not shift because the Unions were 

the moving party. Under Washington law, the moving party can 

prevail on a motion for summary judgment by making an initial 

showing of an absence of evidence supporting the nonmoving 

party's case. Young v. Key Pharm., Inc., 112 Wn.2d 216, 225 & 

n. l ,  770 P.2d 182 (1989) ( citing Celotex Corp. v. Catrett, 477 

U.S. 317, 325 (1986)). Once this initial showing is met, "the 

inquiry shifts to the party with the burden of proof at trial," who 

must then "make a showing sufficient to establish the existence 

of an element essential to that party's case" to defeat summary 

judgment. Id. Thus, while the summary judgment standard 

imposes an initial burden on the moving party to point to the 

absence of some necessary evidence, the party with the burden 

of proof at trial remains responsible for putting forward sufficient 

evidence to meet its statutorily allocated burden. 
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CONCLUSION 

This Court should accept review to ensure that worker­

protective prohibition against wage deductions in WAC 296-

126-03 0 are not rendered meaningless. Review should also be 

accepted because Division One remanded the case for a fact­

finder to resolve legal issues that are within the "sole province " 

of the court. 
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F I LED 
9/1 8/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

WASH I NGTON STATE N U RSES 
ASSOC IATIO N ,  U FCW 3000 and 
S E I U  H EALTHCARE 1 1 99NW on 
behalf of certa i n  of the employees 
they represent, 

Respondent ,  

V .  

M U L  T ICARE H EAL TH SYSTEM , 

Appel lant .  

No. 84660-4- 1  

D IVIS ION  O N E  

PUBL ISHED  O P I N ION 

DiAZ , J .  - After a hack of its payro l l  system ,  Mu ltiCare Health System 

(Mu ltiCare) imp lemented a "bus i ness conti nu ity p lan , "  which resu lted i n  overpaying 

some of its employees . Mu ltiCare sought to recover those overpayments pursuant 

to WAC 296- 1 26-030 ,  which perm its an employer un i latera l ly to recoup 

overpayments i f  the overpayments were " i nfrequent" and " inadvertent . " The 

Un ions representing Mu ltiCare's employees sued , cla im ing Mu ltiCare vio lated that 

regu lation , and the tria l  cou rt g ranted summary j udgment i n  the i r  favor. We reverse 

because there are genu ine issues of mater ia l  fact as to whether the overpayments 

were " i nfrequent" and " i nadvertent" i n  at least one sense of each of those defi ned 

terms .  We fu rther hold that federa l  law does not preempt the U n ions' cla ims ,  nor 
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are the Un ions estopped by posit ions they took i n  prior proceed ings .  We , th us ,  

remand th is matter to the tria l  cou rt for fu rther proceed ings .  

A. Factual  background 

I .  FACTS 

Mu ltiCare is a not-for-profit hea lth care system operating severa l hea lth care 

fac i l it ies th roughout Wash i ngton .  Mu ltiCare has approximate ly 20 ,000 employees . 

Many of Mu ltiCare's employees are un ion ized . 1 During the t ime i n  question , 

Mu ltiCare uti l ized a payro l l  system from U lt imate Kronos Group ,  I nc .  (Kronos) , 

which i nteg rates an employee's c la imed hours of work with Mu ltiCare's payro l l  

p rocess . The Kronos system ca lcu lates a g iven employee's pay based on the 

hours the employee cla ims (and the i r  supervisor confi rms) they worked , and the 

app l icable rate of pay. Us ing Kronos' data , Mu ltiCare issued payments to 

approximate ly 1 9 , 500 employees on a b i -weekly bas is .  

On December 1 2 , 202 1 , Kronos was subject to a crim ina l  ransomware 

attack. 2 For e ight weeks , Kronos was i noperab le .  Kronos' i noperab i l ity meant that 

Mu ltiCare was unable to ca lcu late the hours its employees worked or rate of pay 

in the manner it had previous ly .  

In response ,  wh i le Kronos was i naccess ib le ,  Mu ltiCare contin ued to pay its 

1 Mu ltiCare employees are represented by Wash ington State Nu rses Association , 
Service Employees I nternat ional  Un ion Loca l No .  1 1 99NW, and Un ited Food and 
Commercia l  Workers Loca l No .  3000.  For s imp l icity's sake ,  we refer to them as 
the "Un ions" th roughout th is op in ion .  
2 Mu ltiCare d id not d iscuss the  specific natu re of the  ransomware attack except 
that it rendered Kronos i noperab le .  Genera l ly ,  a ransomware attack i nvo lves 
"malware that requ i res the vict im to pay a ransom to access encrypted fi les . "  
MERRIAM-WEBSTER ONL INE D ICTIONARY, https ://www.merriam­
webster. com/d ictionary/ransomware ( last vis ited Aug . 28,  2023) . 

2 
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employees, not based on the hours they claimed they worked, but generally based 

upon what they earned in the previous pay period immediately before Kronos was 

attacked. Specifically, MultiCare's "business continuity plan" consisted, first, of 

paying employees an amount equal to the gross pay (minus one-time payments 

and taxes) they received on the last paycheck before the Kronos outage. That pay 

period covered November 21 to December 4, 2021 , and included the Thanksgiving 

holiday. An employee attested that "MultiCare expected that, by this method, each 

employee would either receive the correct payment, be overpaid, or be underpaid." 

MultiCare implemented this system for four (4) two-week pay periods, namely, 

between December 5, 2021 and January 29, 2022. 

As a second part of its business continuity plan, MultiCare directed 

employees temporarily to enter their time in a different program (TimeStamp). 

MultiCare advised its employees that, when Kronos was back onl ine, MultiCare 

would "true-up" (or "reconcile") an employee's pay by comparing the time logged 

in TimeStamp and how much an employee had already been paid. It stated, "it is 

possible that some staff may receive more or less pay as an advance than they 

are actually owed during downtime. . . . This means that [a hypothetical 

employee's future] paycheck(s) wil l be lower [or higher] to account for the fact that 

he received more pay than what was owed to him during downtime." MultiCare 

communicated a similar message to its employees several times during the Kronos 

outage. 

In late January 2022, after Kronos became usable again, MultiCare began 

its "true-up" process. Where an employee was owed funds, MultiCare paid the 

3 
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emp loyee the balance owed between February 8 and 1 4 , 2022 . And on February 

1 7 , 2022 , Mu ltiCare emai led employees who had been overpaid , notifying them 

that they had been overpaid and how it wou ld recoup  the overpayments .  Mu ltiCare 

ind icated it wou ld ded uct amounts from subsequent paychecks unt i l  the 

overpayments were recovered , start ing on March 1 8 , 2022 . 3 

The th ree un ions representi ng Mu ltiCare employees sought to barga in  the 

effects of the imp lementat ion of the true-up or "adj ustment" process . Mu ltiCare 

contended (at that t ime) that state law requ i red it to beg i n  recoup ing the 

overpayments by March 1 8 , 2022 , i . e . , with i n  90 days of its d iscovery. By that 

date , Mu ltiCare made its fi rst deduct ion from employee paychecks to recoup  the 

overpayments resu lti ng from the Kronos outage .  

B .  Subsequent proced u re 

The Un ions fi led unfa i r  labor practice charges (U LP) with the Nat ional  Labor 

Relations Board (N LRB) , and also sought a Temporary Restra i n i ng Order i n  Ki ng 

County Super ior Court . 4 The Un ions sought i nj unctive and declaratory re l ief, in 

part for the court to declare Mu ltiCare vio lated WAC 296- 1 26-030 . Mu ltiCare 

3 Emp loyees owing $500 or less wou ld have the enti re amount ded ucted from the i r  
March 1 8  paycheck. For those owing more than $500 , Mu ltiCare p lanned to 
withhold up  to 25 percent of the overpayment amount from each subsequent 
paycheck unt i l  the balance was paid . & Later, Mu ltiCare offered to withhold as 
low as 1 0  percent of the tota l overpayment from a g iven paycheck. As exp la i ned 
fu rther below, for pu rposes of this appea l ,  specific questions about Mu ltiCare's 
ca lcu lation of i nd ivid ua l  employee's paychecks (e . g . ,  whether, how much ,  or  how 
frequently it made overpayments) are un re lated to the issue of whether Mu ltiCare 
comp l ied with , or  may ava i l  itself of, WAC 296- 1 26-030 . Thus ,  we do not examine 
such deta i ls  fu rther . 
4 At the t ime of briefing , the N LRB had not acted upon the U n ions' U LPs.  As wi l l  
be  exp la i ned fu rther , below, t h i s  matter is d isti nct from and  unaffected by  any 
N LRB decis ion regard less . 

4 
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removed the act ion to the U . S .  D istrict Court for the Western District of 

Wash ington ,  argu ing the U n ions' c la ims were preempted by federal  law. 

The U . S .  D istrict Court d isag reed and g ranted the Un ion 's request to 

remand the case back to super ior cou rt on the sole question of whether Mu ltiCare's 

adj ustments comp l ied with WAC 296- 1 26-030 .  

Upon remand , i n  the K ing County Superior Cou rt ,  Mu ltiCare and the Un ions 

fi led cross-motions for summary j udgment .  The tria l  cou rt g ranted the Un ions'  

motion for summary j udgment and den ied that of Mu ltiCare ,  fi nd ing : 

A. 

I nadvertent and infrequent has to mean someth ing other than 
systematica l ly payi ng thousands of employees on a regu lar  basis . .  
. they can't  s imp ly use the adj ustment mechan ism that exists i n  the 
regu lation with -- on this kind of a sca le because it's not i nadvertent 
and it 's not i nfrequent .  I t  doesn't meet the defi n it ions of those terms 
as set forth i n  the regu lation .  

Mu ltiCare t imely appeals . 

1 1 .  ANALYS I S  

Motion for summary judgment 

1 .  Law 

a. Standard of Review 

Summary j udgment orders are reviewed de nova , and the appe l late court 

performs the same i nqu i ry as the tria l  cou rt .  Jones v. Al lstate I ns .  Co . ,  1 46 Wn .2d 

29 1 , 300 , 45 P . 3d 1 068 (2002) . The court cons iders the facts and i nferences i n  

t he  l i ght most favorab le to  the  nonmoving party . kl The court may g rant summary 

j udgment if there is no genu i ne issue of mater ia l  fact and the moving party is 

entit led to judgment as a matter of law. kl 

"Summary j udgment ' i s  subject to a bu rden-sh ift ing scheme . "' Welch v .  

5 
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Brand I nsu lations, I nc . , _Wn .  App_, 53 1 P . 3d 265 , 269 (2023) (quoti ng Bucci 

v .  Nw. Tr. Servs . ,  I nc . , 1 97 Wn . App .  3 1 8 ,  326 , 387 P . 3d 1 1 39 (20 1 6)) . "The 

moving party bears the i n it ia l  bu rden 'to prove by uncontroverted facts that there 

is no genu i ne issue of mater ia l  fact . "' & (q uoti ng Jacobsen v. State , 89 Wn .2d 

1 04 ,  1 08 ,  569 P .2d 1 1 52 ( 1 977)) . 

" I f  the moving party satisfies its bu rden , then the bu rden sh ifts to the 

nonmoving party to 'set forth specific facts evidenc ing a genu ine issue of mater ia l  

fact for tria l . "' & (quoti ng Schaaf v .  H ighfie ld , 1 27 Wn .2d 1 7 , 2 1 , 896 P .2d 665 

( 1 995)) . " If, however, the moving party does not satisfy its i n it ia l  bu rden of proof, 

'summary j udgment shou ld not be g ranted , regard less of whether the nonmoving 

party has subm itted affidavits or  other evidence i n  opposit ion to the motion . "' & 

(q uoti ng Hash v. Ch i l d ren 's Orthoped ic Hosp. & Med . Ctr. , 1 1 0 Wn .2d 9 1 2 ,  9 1 5 ,  

757 P .2d 507 ( 1 988)) . 

"Put another way, summary j udgment 'shou ld be g ranted on ly if, from a l l  the 

evidence ,  a reasonable person cou ld reach on ly one conclus ion . "' & (citi ng to 

Folsom v.  Bu rger Ki ng ,  1 35 Wn .2d 658 , 663,  958 P .2d 30 1 ( 1 998)) . 

b .  I nterpretat ion of Regu lations and  WAC 296- 1 26-030 

The mean ing of a statute is a question of law determ ined de nova . Du rant 

v .  State Farm Mut .  Auto . I ns .  Co . , 1 9 1 Wn .2d 1 ,  8 , 4 1 9 P . 3d 400 (20 1 8) .  The 

court's objective i n  determ in ing what a statute means is to ascerta in  and carry out 

the leg is latu re's i ntent . & " If the statute's mean ing is p la in on its face , then cou rts 

must g ive effect to its p la in  mean ing as an express ion of what the leg is latu re 

i ntended . A statute that is clear on its face is not subject to j ud ic ia l  construction . "  

6 
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kl 

Regu lations are i nterpreted s im i larly. kl The court "construes the act as a 

whole ,  g iv ing effect to a l l  of the language used . If a regu lation is unambiguous ,  

i ntent can be determ ined from the language a lone ,  and the court wi l l  not look 

beyond the p la in  mean ing of the words of the regu lation . "  kl 

U nder RCW Title 49 ,  the I nd ustria l  I nsurance Act, the Wash ington State 

Department of Labor and I nd ustries (L&I )  '" has the authority to supervise , 

adm in ister, and enforce a l l  laws perta i n i ng to emp loyment ,  i nc lud ing wage and 

hour laws , "'  inc lud ing the authority to adopt ru les imp lementi ng state laws sett ing 

standards for the payment of wages . Mynatt v. Gordon Trucki ng, I nc . , 1 83 Wn . 

App .  253 ,  260 , 333 P . 3d 442 , (20 1 4) (quot ing Schneider v. Snyder's Foods, I nc . , 

1 1 6 Wn . App .  706,  7 1 7 ,  66 P . 3d 640 (2003)) ; see also , �. RCW 49 .48 . 087 . 

At issue here ,  certa i n  Wash ington state employers are a l lowed to recover 

un i latera l ly an "overpayment" i n  certa i n  situations .  WAC 296- 1 26-030 ;  see also 

WAC 296- 1 26-00 1 (cit ing app l icab i l ity and statutory authority) . Namely, an 

"overpayment" occu rs when an employer (as defi ned i n  Chapter 49 . 1 2  RCW) pays 

an employee for " (a) More than the ag reed-upon wage rate ; or (b) More than the 

hours actua l ly worked . "  WAC 296- 1 26-030( 1 ) ; see also WAC 296- 1 26-030( 1 0) 

( ind icati ng that this provis ion does not app ly to pub l ic  employees) . And , the 

emp loyer can recover (a . k . a . , " recoup" or  "adj ust") an overpayment from an 

emp loyee's paycheck, in add it ion to other cond it ions ,  5 on ly if "the overpayment 

5 Those other cond it ions are conta ined i n  WAC 296- 1 26-030(3) (excl ud ing  
overpayments "when the d isputed amount concerns the qua l ity of  work") , (4) 
(requ i ring the emp loyer "to detect and imp lement a p lan with the employee to 

7 
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was infrequent and inadvertent. " WAC 296- 1 26-030(4) (emphasis added) .  

That WAC fu rther defines those two terms as  fo l lows : " [ i ] nfrequent means 

rarely, not occu rri ng regu larly, or  not showing a pattern , "  and , " [ i ]nadvertent means 

an error that was accidenta l ,  un i ntentiona l ,  or  not de l iberate ly done . "  & In other 

words ,  there are th ree defi n it ions of " i nfrequent" - ( 1 ) rarely , (2)  not occu rri ng 

regu larly, and (3) not showing a pattern - and th ree defi n it ions of " i nadvertent" -

( 1 ) accidenta l ,  (2) un i ntentiona l ,  and (3) not de l iberate ly done . "  Moreover, " [t] he 

bu rden of provi ng the i nadvertent error rests with the employer who made the 

error . " & 

This is a case of fi rst impress ion as no prior appe l late court has ana lyzed 

the mean ing and app l icat ion of the the terms " i nfrequent" or " i nadvertent" under 

th is regu lat ion .  

2 .  D iscuss ion 

As they conceded at ora l  argument ,  to affi rm summary j udgment i n  the i r  favor, 

we must conclude that the Un ions have estab l ished that ,  as a matter of law, 

Mu ltiCare's overpayments do not fa l l  with i n  any of the regu lation 's th ree defin it ions 

of " i nfrequent" or with i n  any of its th ree defi n it ions of " i nadvertent . "  Wash .  Court of 

Appeals ora l  argument, WSNA et a l .  v. Mu ltiCare Health System ,  No .  84660-4- 1  

(J u ly 1 9 , 2023) at 9 m in . ,  7 sec.  th rough 1 0  m in . ,  1 7  sec. (on fi le with cou rt) . I n  

contrast, to repel summary j udgment ,  Mu ltiCare ,  a s  they acknowledged , need on ly 

co l lect the overpayment" with i n  90 days) , (6) (requ i ring written notice) , (7) 
(requ i ring documentation) , and (8) (requ i ring identificat ion and record ing of a l l  
wage adj ustments "open ly and clearly i n  employee payro l l  records") . None of 
these cond itions are at issue i n  th is appea l .  

8 
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show that there is a genu i ne issue of mater ia l  fact as to whether its overpayments 

fa l l  with i n  one of the regu lation 's th ree defin it ions of " i nfrequent" and with i n  one of 

its th ree defin it ions of " i nadvertent. " Wash .  Cou rt of Appeals ora l  argument ,  supra 

at 2 m in . ,  2 1  sec. th rough 3 m in . ,  5 sec. 

In other words ,  for this cou rt to affi rm summary j udgment ,  the Un ions have to 

show that none of the th ree defin it ions in at least one of the two terms app l ies as 

a matter of law. If the Un ions show, for example ,  that none of the defin it ions of 

" i nfrequent" is app l icab le ,  then Mu ltiCare wou ld not be able to show its 

overpayments were both i nfrequent and i nadvertent . 

We conclude that the Un ions d id not show there was no issue of mater ia l  fact 

regard i ng each of the defi n it ions of either i nfrequent or i nadvertent . 

a .  I nfrequent 

Aga i n ,  " [ i ] nfrequent means rarely, not occu rri ng regu larly, or  not showing a 

pattern . "  WAC 296- 1 26-030(4) . Wh i le the WAC defi nes " i nfrequent , " it does not 

defi ne the underlyi ng defi n it ional  terms .  "When a statutory term is undefi ned , the 

words of a statute are g iven the i r  ord i nary mean ing , and the court may look to a 

d ictionary for such mean ing . "  Lake v. Woodcreek Homeowners Ass' n ,  1 69 Wn .2d 

5 1 6 ,  528 ,  243 P . 3d 1 283 (20 1 0) (quoti ng State v .  Gonzalez, 1 68 Wn .2d 256 ,  263 ,  

226 P . 3d 1 3 1 (20 1 0)) . 

I n  pert inent part ,  " rare ly" is an adverb ,  mod ify ing a verb (an act ion or state 

of be ing)  that occu rs "not often" or on ly "se ldom[ly] . "  MERRIAM-WEBSTER ONL INE 

D ICTIONARY https ://www.merriam-webster . com/d ictionary/rare ly ( last vis ited Aug . 

29 ,  2023) . The terms "se ldom ly" and "often , "  th us ,  i nvoke a h istorical or  tempora l  

9 
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sense of " i nfrequently" : someth ing that is uncommon over t ime i n  the ord i nary 

cou rse of events . 

Mu ltiCare fi rst argues that the overpayments were " rare" because the 

ransomware attack was a one-time ,  fi rst-ever crim ina l  i ncident .  See , �. Br .  of 

App .  at 2 1 . I n  support , Mu ltiCare cites , i nter a l ia ,  to an unpub l ished 1 1 th C i rcu it 

case , where the court held that a d river's use of a car two to th ree times per month 

was not cons idered "continua l . "  kl at 22 (citi ng Geico l ndem . Co. v .  Nelson ,  448 

Fed . Appx. 925 ,  927 ( 1 1 th C i r . 20 1 1 )) .  Accord ing to Mu ltiCare ,  its overpayments ,  

when viewed as  a response to th is "one causal stimu lus , "  shou ld be  seen as 

" i nfrequent . "  kl We find th is argument unpersuas ive because the p la in  language 

of the statute here requ i res th is cou rt to focus on the " i nfrequency" of the 

overpayments themselves , not what may have prompted them . 

Mu ltiCare next argues that the overpayments were " rare" because th is was 

the fi rst t ime such overpayments-when viewed either as one event, or as a tota l 

of fou r  overpayments "over mu lt ip le payro l l  periods" per employee-ever occu rred 

I n  part ,  6 Mu ltiCare cites to a later part of the regu lation that imp l ies that the 

6 Mu ltiCare also cites to a F ifth C i rcu it case , fi nd ing  that 1 7  erroneous deduct ions 
from an employee's paycheck over a fou r-month period d id not precl ude the 
emp loyer from ava i l i ng  itself of the federa l  "window of correct ion" doctri ne to 
remedy the errors ,  and not lose those salaried employees' exempt status .  Br .  of 
App .  at 25 (citi ng Moore v. Hannon Food Service , 3 1 7 F . 3d 489 , 497-98 (5th C i r. 
2003)) . Th is argument is unpersuas ive because the federa l  regu lation under 
i nterpretat ion i n  that case (29 C . F . R . § 54 1 . 1 1 8(a) (6)) conta ins d ifferent 
substantive measures of comp l iance than the WAC here .  Specifica l ly ,  the federa l  
ru le does not conta in , as the WAC does , the term , or  even concept of, 
" i nfrequently , "  which the federa l  cou rt thus had no reason to ana lyze , define ,  or 
app ly .  I nstead , the federa l  regu lation requ i res the deduct ion to be " inadvertent , or  
is made for reasons other than lack of work , "  and the employer must " re imburse[] 

1 0  
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overpayments need not occu r on ly one t ime to remain  " rare . "  Specifica l ly ,  

Mu ltiCare cites to WAC 296- 1 26-030(4) , which requ i res employers to detect the 

overpayments ,  and imp lement a p lan with the employee to co l lect the 

overpayment ,  with i n  90 days from the "initial overpayment" to ava i l  themselves of 

th is regu lation , assuming a l l  the remain i ng cond itions are met. kl (emphasis 

added) .  

The  Un ions respond that the 80 , 000 payments (four  pay periods to 

approximate ly 1 9 , 500 people) "were wide-reach ing and system ic" and thus not 

" rare . "  The Un ions otherwise cite to no case law or authority ,  and do not respond 

to the regu lation 's suggestion that ,  wh i le there may be mu lt ip le overpayments ( i . e . , 

from the " i n it ia l  overpayment") , an employer may sti l l  ava i l  themselves of th is 

regu lation . They s imp ly state because the payments were "widespread" they were 

not rare . 

More substantively, the Un ions are focus ing on a numerical sense of 

" i nfrequency"-one which emphas izes the sheer number or breadth of the 

overpayments ,  a large number d ue to the large number of employees . That focus,  

however, does not captu re the p la in language of the fu l l  defi n it ion of " i nfrequent . " 

We must "construe[] the act as a whole ,  g iv ing effect to a l l  of the language used . "  

Du rant ,  1 9 1 Wn .2d at 8 ;  Koen ig v .  C ity of Des Moines , 1 58 Wn .2d 1 73 ,  1 82 ,  1 42 

P . 3d 1 62 (2006) (where d ifferent terms are used i n  a statute , cou rts "presume a 

d ifferent mean ing for each term") . Thus ,  wh i le the Un ions may be correct about 

the employee for such deduct ions and prom ise[] to comp ly i n  the future . "  29 C . F . R . 
§ 54 1 . 1 1 8(a) (6) . The ana lys is is thus inappos ite . 

1 1  
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the "numeros ity" of the overpayments ,  the Un ions'  argument ignores the tempora l  

sense of " rarity . "  

By way of  ana logy, the recent pandem ic is an event that resu lted i n  

numerous deaths i n  a broad range of commun ities . But ,  the event was sti l l  rare i n  

t he  sense that i t  has not occu rred "often , "  a t  least as  measured by  l iv ing memory. 

Thus,  wh i le there were numerous and "widespread" overpayments ,  it is sti l l  a 

question of fact for the j u ry to decide whether the overpayments-conceived either 

as one set , or  as fou r  overpayments per employee , over a two-month t ime period 

is " rare" in the temporal  sense , i . e . , not occu rri ng "often . "  

Fu rthermore ,  we ag ree with Mu ltiCare that a p la in  read ing of the regu lation 's 

suggestion that an overpayment need not be s ingu lar  supports its argument that a 

reasonable person cou ld fi nd that fou r  such payments were sti l l  " rare . "7 

For these reasons ,  we hold that Mu ltiCare has '"set forth specific facts 

evidencing a genu i ne issue of mater ia l  fact for tria l"' as to whether its 

overpayments were i nfrequent i n  the sense of be ing " rare . "  Welch , 53 1 P . 3d 269 

(quoti ng Schaaf, 1 27 Wn .2d at 2 1 ) . To be clear, th is conclus ion is so because the 

bu rden is on the Un ions on the i r  summary j udgment mot ion to show that no 

7 Further support for this posit ion is found in one of the examples in the regu lation . 
Namely ,  example 3 describes a hypothetical s ituation i n  which an employer cou ld 
not ava i l  itself of the regu lation because it d id not detect "overpayments" unt i l  s ix 
months after "the fi rst occu rrence" of an overpayment because ,  as reviewed 
above , detect ion and imp lementat ion of a recoupment p lan must occu r with i n  90 
days . WAC 296- 1 26-030 .  I t  is a reasonable i nference that the contrary is true :  
had the employer detected the overpayments i n  less than n inety days i t  cou ld have 
ava i led itself of an a l lowable adj ustment .  For our  pu rposes , it seems clear that 
mu lt ip le overpayments over mu lt ip le months ( in  the example ,  th ree months) wou ld 
not prevent a fact fi nder from fi nd ing the overpayments " rare . "  

1 2  
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genu i ne issue of mater ia l  fact remains .  Jones,  1 46 Wn .2d at 300-0 1 . Our  

conc lus ion does not mean that Mu ltiCare has demonstrated , as  a matter of law, 

what it must to preva i l  at tria l , s imp ly that there is enough of a factual question to 

precl ude summary j udgment .  8 

b .  I nadvertent 

Aga i n ,  WAC 296- 1 26-030(4) defines i nadvertent as : "an error that was 

accidenta l ,  un i ntentiona l ,  or  not de l iberate ly done . "  Thus ,  as to th is element ,  

Mu ltiCare may recover an overpayment from , or  "adj ust , "  an employee's paycheck 

un i latera l ly "provided the overpayment" was , in perti nent part ,  " un i ntentiona l "  or 

"not de l iberate ly done."  kl 9 And to re iterate , the Un ions must show no genu i ne 

issue of mater ia l  fact as to whether Mu ltiCare's co l lect ion was ne ither un i ntent ional 

nor de l iberate ly done. We conclude there is a genu i ne issue of mater ia l fact as to 

whether Mu ltiCare's overpayments were i ntentiona l  or "de l i berate ly done , "  such 

that a reasonable person cou ld reach more than one concl us ion . 

We review the mean ing of " i nadvertent" s im i larly to " i nfrequent , " where if a 

term is undefi ned , "the words of a statute are g iven the i r  ord i nary mean ing , and 

the court may look to a d ictionary for such mean ing . "  Lake ,  1 69 Wn .2d at 528 . 

And aga i n ,  the underlyi ng defi n it ional  terms are undefi ned . 

"Un i ntentional "  means "not done by i ntention or des ign : not i ntentiona l . "  

M ERRIAM-WEBSTER O N L I N E  D I CTIONARY, https ://www.merriam-

webster. com/d ictionary/un i ntent ional ( last vis ited Aug . 29 ,  2023) . " I ntent ion" 

8 We need not and thus do not reach whether Mu ltiCare has estab l ished a genu ine 
issue of fact as to  " i rregu larity" or  whether the overpayments evidenced a "pattern . "  
9 Mu ltiCare does not serious ly argue that the overpayments were "accidenta l . "  
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means "what one intends to do or bring about." MERRIAM-WEBSTER ONLINE 

DICTIONARY, https://www.merriam-webster.com/dictionary/intention. "Deliberately" 

means " in a del iberate manner: such as : with full awareness of what one is doing 

: in  a way that is intended or planned." MERRIAM-WEBSTER ONLINE DICTIONARY, 

https://www.merriam-webster.com/dictionary/del iberately (last visited Aug. 29, 

2023) (emphasis added). And , finally, "deliberate" means "characterized by 

awareness of the consequences." MERRIAM-WEBSTER ONLINE DICTIONARY, 

https://www.merriam-webster.com/dictionary/del iberate (last visited Aug. 29, 

2023). 

As to intentionality, MultiCare offered unrebutted evidence that when 

issuing the overpayments, it contemporaneously stated it did not know whether 

any given employee would be underpaid, overpaid, or paid correctly. Further, 

when MultiCare made all payments (not just overpayments) to its employees, it 

expressly advised them it may need to later adjust these payments to account for 

any amounts-lower or higher-inadvertently paid during the outage period. 

Together these facts could lead a reasonable trier of fact to conclude that 

MultiCare's intent in issuing the payments was simply to pay its employees on the 

regular schedule and in approximately the right amount .  I n  other words, 

MultiCare's intent was to get some kind of payment to its employees, 

notwithstanding whether it resulted in an overpayment or an underpayment. It 

certainly did not wish "to bring about" an overpayment. Therefore ,  there is at least 

a question of fact as to whether the overpayment was "unintentional" and thus 
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i nadvertent . 1 0  

As to de l iberateness , the Un ions contend that because the pay period 

immed iate ly preced ing the Kronos hack inc luded Thanksg ivi ng-wh ich often 

includes ho l iday incentive pay-Mu lt iCare knew it was h igh ly l i kely subsequent 

paychecks wou ld reflect a h ig her than usual payment to the employee . Thus ,  

Mu ltiCare had "fu l l  awareness of  what one is do ing i n  a way that is i ntended or 

p lanned . "  

Th i s  too , however, is a question of fact . Mu ltiCare adduced evidence that, 

d ue to its "sheer s ize ,  it was not feas ib le to record time by hand and manua l ly 

compute each employee's comp l icated pay schedu le for each employee for each 

period . "  Without such i nformation , a reasonable j u ror cou ld fi nd that Mu ltiCare d id 

not know what the actual  correct pay for any employee was , part icu larly with 

respect to a category of casual  emp loyees . Further , there is evidence in  both 

d i rect ions as to whether Mu ltiCare knew or merely suspected some overpayments 

may occur .  

For these reasons ,  it is an issue of mater ia l  fact whether Mu ltiCare had "fu l l  

awareness" both about the poss ib i l ity of overpayments i n  genera l  and  about deta i ls  

1 0  We do not necessari ly conclude that the overpayments were " un i ntentiona l "  as 
a matter of law, however. Mu ltiCare also has argued that there "existed no 
practical (or indeed , poss ib le) way for Mu ltiCare to ca lcu late the payments owed 
in wages to each of its nearly 20 , 000 emp loyees affected by the outage . "  Th is is 
an issue of fact for the j u ry to decide .  Shou ld a j u ry ,  for example ,  decide that 
Mu ltiCare chose the least expens ive or bu rdensome option i n  an array of options ,  
knowing there l i kely wou ld be an overpayment (although the more costly option 
may have avo ided such overpayments) , then a reasonable j u ry cou ld conclude it 
chose that option " i ntentiona l ly , " i . e . , "by design . "  
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of any overpayments of any particu lar  employee . 1 1  Therefore ,  we reverse the tria l  

cou rt's order of summary j udgment because the Un ions d id not meet the i r  bu rden 

of showing no genu i ne issue of mater ia l  fact exists as to whether Mu ltiCare's 

overpayment co l lection was " i nadvertent" under the WAC . A j u ry must determ ine 

th is question . 

B .  Preemption or estoppel of state law c la im 

Mu ltiCare argues that the Un ions are estopped from bring ing  the i r  c la im 

under WAC 296- 1 26-030 and are preempted by the Garmon doctri ne from bring ing  

th is  state law c la im i n  state court .  

Fu rther proced u ra l  h istory is re levant. After the Un ions sought a temporary 

restra i n i ng order i n  federa l  d istrict cou rt ,  Mu ltiCare argued that the court shou ld 

d ism iss the c la im because it was preempted by federa l  law. The d istrict cou rt 

d isag reed , fi nd ing  the U n ions'  c la ims under WAC 296- 1 96-030 were d isti nct from 

any i nterpretat ion of its various co l lective barga in ing  ag reements (CBA) , and thus 

not preempted by federa l  law. Specifica l ly ,  the d istrict cou rt stated : 

Mu ltiCare argues that the Cou rt must determ ine whether and to what 
extent "overpayments" occu rred to reso lve th is c la im-a task that 
wou ld requ i re i nterpretat ion of the CBAs . 

But the U n ions'  cla im is not so broad . They do not ask the 
Court to determ ine if overpayments occu rred or the amount of those 
overpayments .  Rather, they ask the Cou rt to determ ine on ly the 
lega l ity of the method Mu ltiCare has used-and i ntends to conti n ue 
to use-to recoup a l leged overpayments .  

1 1  Mu ltiCare offers ana log ies from a variety of d ifferent types of cases . For 
example ,  it tu rns to various princ ip les of torts , p rem ises l iab i l ity , and more to argue 
that a subsequent act ion taken as a resu lt of  an i nadvertent event are themselves 
i nadvertent . Because these examp les are wel l  outs ide of the context of wage­
re lated regu lations ,  we decl ine to consider them . 
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Stated otherwise , the d istrict cou rt held that "the th reshold question is 

whether the regu latory restrict ions prevent Mu ltiCare from making paycheck 

deduct ions in the fi rst p lace . "  And fi na l ly ,  the court held that, " [w]here ,  as here ,  

'the presence of  the necessary elements of  a state c la im can be ascerta ined 

without recou rse to i nterpretat ion of the CBA, the state law remedy is not 

preempted . "' � (citi ng Shane v. Greyhound L ines, I nc . , 868 F .2d 1 057 ,  1 062 (9th 

C i r . 1 989)) . 

1 .  Estoppel 

Mu ltiCare argues that the tria l  cou rt erred i n  not estopp ing the U n ions from 

ra is ing wage d ispute issues,  which requ i re i nterpretat ion of the i r  CBAs , and which 

the Un ions specifica l ly d iscla imed du ring federa l  cou rt proceed ings .  

"J ud ic ia l  estoppel is an equ itable doctri ne that precl udes a party from 

assert ing one posit ion i n  a court proceed ing and later seeking an advantage by 

tak ing a clearly i ncons istent posit ion . "  Arkison v. Ethan Al len ,  I nc . , 1 60 Wn .2d 535 , 

538 ,  1 60 P . 3d 1 3  (2007) (quoti ng Bartley-Wi l l iams v. Kendal l ,  1 34 Wn . App .  95 ,  

98 ,  1 38 P . 3d 1 1 03 (2006)) . Our  Supreme Cou rt has held : 

Three core factors gu ide a tria l  cou rt's determ inat ion of whether to 
app ly the j ud ic ia l  estoppel doctri ne :  ( 1 ) whether "a party's later 
posit ion is 'clearly i nconsistent' with its earl ier posit ion " ;  (2) whether 
"j ud ic ia l  acceptance of an i ncons istent posit ion i n  a later proceed ing 
wou ld create 'the perception that either the fi rst or  the second court 
was m isled"' ;  and (3) "whether the party seeking to assert an 
i ncons istent posit ion wou ld derive an unfa i r  advantage or impose an 
unfa i r  detriment on the oppos ing party if not estopped . "  

Arkison ,  1 60 Wn .2d at 538-39 (quoting New Hampsh i re v .  Ma ine ,  532 U . S .  742 , 

750-5 1 , 1 2 1 S .  Ct. 1 808 ,  1 49 L .  Ed . 2d 968 (200 1 )  (quoting U n ited States v. Hook, 
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1 95 F . 3d 299 ,  306 (7th C i r . 1 999) ; Edwards v. Aetna Life I ns .  Co . , 690 F .2d 595 , 

599 (6th C i r . 1 982)) . 

Mu ltiCare argues that, because some of the declarations from various un ion 

members a l lege d iscrepancies i n  the i r  wage adj ustments from Mu ltiCare ,  the 

Un ions are i n  fact try ing to l it igate wage d isputes governed by the i r  CBAs . 

Mu ltiCare c la ims that the mere presence of these declarations is i ncons istent with 

the U n ions'  statements that they wished to l it igate only whether Mu ltiCare may 

ava i l  itself of WAC 296- 1 96-030 . 

Mu ltiCare does not exp la in  how the content of these declarations warrants 

jud ic ia l  estoppe l .  App lyi ng the Arkison factors , fi rst , the U n ions'  c la im of the 

vio lat ion of WAC 296- 1 26-030 is not i ncons istent with its prior statement that it 

be l ieved it a lso was entit led to barga in  ( in another forum) how Mu ltiCare ro l led out 

its paycheck adj ustments , i nc lud ing on behalf of i nd ivid ua l  employees (some of 

whom may have been underpaid or overpaid ) .  Second , th is cou rt's ab i l ity to 

examine a c la im under the WAC is d isti nctly d ifferent from the federa l  cou rt's 

examinat ion of the rig ht to barga in  and to i nterpret a CBA, a d isti nction that the 

federa l  d istrict cou rt noted . The representat ions the Un ions made i n  federa l  cou rt 

are d isti nct from those made i n  th is cou rt and , therefore ,  th is cou rt wou ld not be 

m isled by anyth ing stated there ,  or  vice versa .  Th i rd ,  Mu ltiCare does not exp la in  

how the Un ions wou ld "obta in  an unfa i r  advantage" over Mu ltiCare by bri ng ing  

these declarations .  As the Un ions represent and wi l l  be  he ld  to  i n  futu re 

proceed ings ,  " [t] he employee declarations were not offered to reso lve any 

i nd ivid ua l  wage d isputes that may exist between employees and Mu ltiCare , "  and 
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th is cou rt expressly need not cons ider and does not reach those issues . 

The d isti nct rig hts of employees under Wash i ngton State law do not 

d isappear because the same employees also have protect ions under the i r  CBA or 

various federa l  laws . For these reasons ,  we hold that the mere presence of some 

pass ing reference to comp la i nts about the specifics of a particu lar employee's 

wage does not warrant jud ic ia l  estoppel i n  the way Mu ltiCare u rges . 

2 .  Preemption 

As it d id i n  the federal  d istrict cou rt ,  Mu ltiCare argues that ,  because the 

U n ions'  c la im under WAC 296- 1 26-030 perta ins to the payment of wages (whose 

ca lcu lation may be determ ined by a CBA) , the Un ions shou ld be a l lowed to pu rsue 

a remedy on ly before the N LRB .  

If a un ion or employer br ings a c la im before a court that i nvo lves rig hts 

protected by the Nat ional Labor Relations Act (NLRA) , the court is preempted from 

add ress ing that c la im under San D iego Bu i l d i ng Trades Counc i l  v. Garmon , 359 

U . S .  236 ,  79 S .  Ct. 773 , 3 L .  Ed . 2d 775 ( 1 959) . I nstead , the courts must defer to 

the expertise of the N LRB .  Garmon ,  359 U .S .  at 245 .  

Moreover, " [t] he N LRA does indeed preempt state or local laws that create 

supp lementa l sanct ions for v io lat ions of the N LRA. ' [T]he Garmon ru le prevents 

States . . .  from provid ing the i r  own regu latory or jud ic ia l  remed ies for conduct 

proh ib ited or arguab ly proh ib ited by the Act. "' F i lo  Foods, LLC v. City of SeaTac, 

1 83 Wn .2d 770 ,  80 1 -02 , 357 P . 3d 1 040 (20 1 5) (quoti ng Wis . Dep't of I nd us . , Labor 

& Human Relat ions v .  Gould I nc . , 475 U . S .  282 , 286 , 1 06 S .  Ct. 1 057 ,  89 L .  Ed . 

2d 223 ( 1 986)) . 
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As the d istrict cou rt noted , however, the U n ions'  c la ims under state law are 

d isti nct from the cla ims they brought before the N LRB .  Aga i n ,  the d istrict cou rt 

held that the Un ions "ask the Court to determ ine on ly the lega l ity of the method 

Mu ltiCare has used-and i ntends to conti n ue to use-to recoup  a l leged 

overpayments . "  

"Accord ing to Mu ltiCare ,  i t  i s  at least arguable that the U n ions' c la ims 

regard i ng WAC 296- 1 26-030 are s im i lar  enough to the c la ims it b rought under the 

N LRA that the former are preempted . Mu ltiCare re l ies on Ki lb  v. F i rst Student 

Transp . ,  LLC , 1 57 Wn . App .  280 ,  236 P . 3d 968 (20 1 0) .  I n  that case , a former 

emp loyee brought su it a l leg i ng he was term inated by h is employer for refus ing to 

engage i n  the company's ant i- un ion efforts . kl at 284 .  Th is cou rt held that federa l  

law preempted a s im i lar  state law c la im because the state rig ht he i nvoked was 

modeled after a s im i lar  rig ht in the NLRA. kl at 284-85 .  

Here ,  however, as  the  d istrict cou rt correctly exp la i ned , t he  Un ions are not 

contest ing the substance of the wage d ispute (either the amount or  its ca lcu lat ion 

under the CBA) , but the method by which Mu ltiCare is recoveri ng any overpayment 

from employees . The U n ions'  rig ht to barga in  the effects of an overpayment ,  or 

an employee's rig ht to recover the i r  own underpayment ,  is d isti nct from (or at least 

"periphera l  to") the state-law-based method by which an employer may recover 

overpayments ,  once the overpayment has been estab l ished as va l id  and 

co l lectib le under the CBA. Ki l b ,  1 57 Wn . App .  at 290-9 1 . Aga i n ,  to reso lve the 

d ispute before us, we need not reso lve any particu lar  wage d ispute or the d ispute 

as to the rig ht to barga i n ,  which is the essent ia l  natu re of the compla int to the 
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N LRB .  Therefore , the c la im before th is cou rt is not preempted by federa l  law. 

I l l .  CONCLUS ION 

We reverse the tria l  cou rt's g rant of summary j udgment and  remand for 

fu rther proceed ings consistent with th is op in ion . 

WE CONCUR:  
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