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INTRODUCTION

As a matter of first impression, Division One interpreted
WAC 296-126-030 in a way that will render the regulation
effectively null and void. Division One interpreted the terms
“infrequent” and “inadvertent” so broadly that the regulation’s
exception to the prohibition on wage deductions would become
the general rule.

WAC 296-126-030 i1s the only authority governing how
private employers may respond when they erroneously overpay
wages. This case has the potential to have far-reaching
consequences for employees because it is the only case in which
a court has interpreted the regulation.

This Court should accept review pursuant to RAP
13.4(b)(1), (2), and (4) because Division One: (1) erroneously
interpreted the regulation in a manner that does not comport with
the underlying statutes and plain text, (2) remanded the case for
resolution by a jury although there are no material facts in

dispute, in contravention of long-standing precedent from this
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Court, and (3) erroneously shifted the burden WAC 296-126-030

imposes on employers onto employees.

IDENTITY OF PETITIONERS

Petitioners are the Washington State Nurses Association,
UFCW Local 3000, and SEIU Healthcare 1 199NW (collectively,

the Unions).

COURT OF APPEALS DECISION

On September 18, 2023, Division One issued a published
decision, holding that genuine 1ssues of material fact required a
trial on whether MultiCare’s overpayments were “infrequent”
and “inadvertent.” It also held that the Unions were not estopped
from bringing their claims under WAC 296-126-030, and that the
National Labor Relations Act did not preempt Plaintiffs claims.
Appendix A (Division One Opinion) (“Op.”) (II'SNA, UFCII”
3000, and SEIU Healthcare 1199N1I" v. MultiCare Health

System, 535 P.3d 480 (Wash. 2023)).

ISSUES PRESENTED FORREVIEW

1. Did Division One err in holding that a wage
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overpayment will be considered “inadvertent” unless an
employer specifically intended to bring about an overpayment to
particular employees, and by failing to find that MultiCare’s
overpayments were not “inadvertent” as a matter of law?

2. Did Division One err by interpreting “infrequent” in
an overbroad manner with a strict, temporal requirement, and by
failing to find that MultiCare’s overpayments were not
“infrequent” as a matter of law?

3. Did Division One err by remanding when there are
no material facts in dispute for a factfinder to resolve and the
only determination left 1s to apply undisputed facts to the legal
standard?

4, Did Division One err by shifting the burden
imposed on employers under WAC 296-126-030 to prove that an
overpayment was both “infrequent” and “inadvertent” onto

employees?

PETITION FOR REVIEW - 3



STATEMENT OF THE CASE

After a cyberattack rendered its payroll system inoperable,
MultiCare implemented a “business continuity plan™ that
involved paying employees, for four pay periods spanning eight
weeks, a static amount representing an estimate of their earnings
based on their most recent paycheck. CP 131, 192, 303.

While implementing its “business continuity plan,”
MultiCare repeatedly announced that employees would receive
overpayments. CP 135 (acknowledging that pay “may not be a
close representation” of actual wages owed), CP 140 (It is
possible that some staff may receive more or less pay than they
are actually owed during a downtime pay period.”).

MultiCare even issued multiple overpayments to
employees 1t knew were not working at all. CP 73, 226-28
(parental leave),; CP 84—-85 (medical leave), CP 281-83 (left
employment);, CP 24142 (not scheduled to work for three pay
periods). MultiCare continued to overpay employees even after

employees notified 1t of the overpayments and asked it to stop.
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CP 241-42, CP 262, CP 291-92, CP 73. In some mstances,
MultiCare 1nitially corrected the overpayments then reverted to
the original overpayments for subsequent paychecks. CP 262—-
63, CP 240-41.

As a result of its decision to process payroll by copying
the pay issued to employees during the pay period immediately
preceding the cyberattack, employees predictably were paid
naccurately—some overpaid and some underpaid—over the
course of eight weeks. CP 166-68. After Kronos came back
online, MultiCare identified which employees it claimed had
been underpaid and overpaid and announced its intent to recoup
overpayments. CP 160, 163. It subsequently sent notifications to
employees, identifying the amount of the initial payment, the
amount 1t claimed was actually owed, and the amount the
employee had allegedly been overpaid, but with no itemized
breakdown. CP 163. Many of the total overpayment amounts

MultiCare planned to recoup were thousands of dollars. CP 276
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(alleged overpayment of $14,520.12);, CP 292 ($9,914.82), CP
242 ($5,933.00); CP 73 ($11,819.52).

Several employees had concerns about the accuracy of the
claimed overpayments. CP 264 (employee 1dentified
discrepancies likely due to not accounting for overtime, sick
leave usage, and standby pay); CP 242 (employee identified
discrepancies for failure to include incentive pay); CP 99-100
(same). In light of these concerns, employees requested
additional information or explanations, but did not receive
adequate or timely responses, even when the employee’s
supervisor acknowledged the inaccuracy of the overpayment
amount. CP 243, 264-65.

The Unions, which serve as the exclusive collective
bargaining representatives for thousands of MultiCare
employees, sued MultiCare seeking injunctive relief to prohibit
MultiCare from proceeding to recoup overpayments through

unauthorized wage deductions and declaratory relief that
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MultiCare’s planned deductions violated WAC 296-126-030 and
RCW 49.52.050(2).

On cross-motions for summary judgment, the trial court
found that MultiCare could not recoup overpayments using
unauthorized wage deductions because the overpayments were
not infrequent or inadvertent. CP 613. The court reasoned:

I’'m persuaded that [] the way MultiCare reads
“inadvertent and infrequent” makes the regulation
essentially null and void. ... you could drive a truck
through the hole that’s left by [] that interpretation
of it. Inadvertent and infrequent has to mean
something other than systematically paying
thousands of employees on a regular basis...
[A]dmittedly, [] MultiCare didn’t know for sure
exactly who was being overpaid and who was being
underpaid [] but they knew that [] this was going to
happen, [] and the regulation basically transfers the
responsibility for correcting that to the employer
rather than the employee. And the employer can
either get the employee to agree do it, or they can
seek action— you know, take legal action on an
individual basis, but they can’t simply use the
adjustment mechanism that exists in the regulation
with— on this kind of a scale because it’s not
inadvertent and it’s not infrequent. It doesn’t meet
the definitions of those terms as set forth in the
regulation.
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RP 29:5-24. The court enjoined MultiCare from deducting
overpayment amounts “without first obtaining employee
consent, pursuant to WAC 296-126-030.” CP 613.

On appeal, Division One reversed, finding that there were
material 1ssues of fact in dispute as to whether the overpayments
were “infrequent” and “inadvertent.”

This petition for review followed.

GROUNDS FOR REVIEW

L Division One’s Interpretation Renders WAC 296-126-
030 Effectively Null And Deprives Workers Of Any
Protections When Their Employer Seeks To Recoup
An Overpayment.

A. Division One’s interpretation does not comport
with Washington’s worker-protective statutory
scheme.

Review 1s warranted under RAP 13.4(b) because this case
involves a question of substantial public interest concerning
wage protections for workers and a matter of first impression.
See e.g. Bostain v. Food Exp., Inc., 159 Wn.2d 700, 153 P.3d 846
(2007) (Court granted review, interpreting the overtime

provision of the Washington Minimum Wage Act as a matter of
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first impression). WAC 296-126-030 is the only authority that
governs how wage overpayments are resolved for private
employers and Division One’s opinion is the lone authority
interpreting the WAC.

This Court has held that the state’s “long and proud history
of being a pioneer in the protection of employee rights” is
established through 1its worker-protective wage statutes,
including Ch. 49.12 (mimmum wages), Ch. 49.48 (wage
payment and collection), and Ch. 49.52 (prohibition and
penalties for wage withholding). Drinkwitz v. Alliant Techsys.,
Inc., 140 Wn2d 291, 300, 996 P.2d 582 (2000). “This
comprehensive legislative system with respect to [employee]
wages indicates a strong legislative intent to assure payment to
employees of wages they have eamed.” Schilling v. Radio
Holdings, Inc., 136 Wn.2d 152,159, 961 P.2d 371 (1998).

The regulation at issue was adopted pursuant to these
worker-protective statutes. See Statutory Authority, WAC 296-

126-030 (additionally citing RCW 43.22.270). WAC 296-126-
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030 is premised upon the longstanding general rule that
employers are prohibited from diverting any portion of employee
wages unless the deduction 1s agreed upon by the employee or
otherwise permitted by law. RCW 49.48.010(3). And employers
may not “collect or receive from any employee a rebate of any
part of wages™ paid to an employee. RCW 49.52.050(1). Instead
of utilizing deductions, the default remedies for an employer to
recover an overpayment are to obtain employee consent for a
deduction or initiate litigation. RCW 49.48.010(3)(b)
(deductions unlawful unless “specifically agreed upon orally or
in writing by the employee and employer™); Cameron v. Neon
Sky, Inc., 41 Wn. App. 219, 223, 703 P.2d 315 (1985).

This Court has recognized that the “fundamental purpose
of” the prohibition on deductions established by RCW 49.52 050
“1s to protect the wages of an employee against any diminution
or deduction therefrom by rebating, underpayment, or false
showing of overpayment of any part of such wages. The act is

thus primarily a protective measure . . . to see that the employee
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shall realize the full amount of the wages... . > Schilling, 136
Wn.2d at 159 (citing State v. Carter, 18 Wn.2d 590, 621, 140
P.2d 98 (1943)) (emphasis added). Thus, the statute “must be
liberally construed to advance the Legislature’s intent to protect
employee wages and assure payment.” Id. Washington courts
have repeatedly found that this liberal construction principle
extends to accompanying regulations. See Hill v. Nerox Bus.
Servs., LLC, 191 Wn.2d 751, 762-63, 426 P.3d 703 (2018);
Silverstreak, Inc. v. Wash. Dep’t of Lab. & Indus., 159 Wn.2d
868, 882, 154 P.3d 891 (2007).

WAC 296-126-030 must be liberally construed 1n
furtherance of the Legislature’s worker-protective aims. When
faced with competing interpretations of the meal break regulation
under the same WAC chapter, WAC 296-126-092, this Court
chose the interpretation that “ultimately provides greater
protection for workers,” finding that such interpretation was

“more in tune with other Washington case law addressing
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employee rights.” Brady v. Autozone Stores, Inc., 188 Wn.2d
576, 583,397 P.3d 120 (2017).
Moreover, when the Legislature intends a statute and

(191

accompanying regulations to be liberally construed, “its
exceptions [must] be narrowly confined.” Nucleonics All., Local
Union No. 1-369 v. Wash. Pub. Power Supply Sys., 101 Wn.2d
24,29, 677 P.2d 108 (1984); see also Drinkwitz, 140 Wn.2d at
301 (“Exemptions from remedial legislation . . . are narrowly
construed and applied only to situations which are plainly and
unmistakably consistent with the terms and spirit of the
legislation.”).

WAC 296-126-030(4) is thus a narrow exception to the

general prohibition on wage deductions.! The regulation allows

! Indeed, given the strict prohibition on unauthorized wage
deductions, it is unclear whether the Department’s adoption of
WAC 296-126-030 is permissible at all. Notably, in Cameron,
an employer was found to have violated RCW 49.48.010’s
prohibition on wage deductions even though it was undisputed
that a large overpayment had been made as a result of a restaurant
manager, without his employer’s authorization, directing the
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employers to utilize otherwise prohibited wage deductions to
“recover an overpayment from an employee’s paycheck
provided that the overpayment was infrequent and inadvertent.”
WAC 296-126-030(4). A liberal construction consistent with
Washington’s worker-protective statutory scheme requires a
narrow interpretation of the “infrequent and inadvertent”
requirements.

Division One ignored the underlying policy of the worker-
protective wage statutes and the liberal construction principle by

adopting an interpretation of WAC 296-126-030(4) that would

bank to increase his wages. Cameron, 41 Wn. App. at 222. Even
in this situation, where the employer bore no fault and, indeed,
had been stolen from, the statutory prohibition on unauthorized
wage deductions prohibited the employer from making a wage
deduction to recoup the overpayment and the employer’s remedy
was to initiate litigation “instead of taking matters into their
hands by deducting part of [the employee’s] wages for the
alleged “overpayment.” Id. at 223. This Court has subsequently
interpreted Cameron for the proposition that a private employer
“must bring suit to collect on alleged [overpayments] owed by
an employee to the employer.” State v. Adams, 107 Wn.2d 611,
619, 732 P.2d 149 (1987).
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effectively allow the regulation’s narrow exception to swallow
the general prohibition on wage deductions.

In particular, Division One erred 1n its interpretation of the
“infrequent” and “madvertent” requirements of WAC 296-126-
030(4) by misreading a temporal requirement into the
“frequency” prong and defining “inadvertent” with a specific
intent standard.

If this interpretation stands, employers could knowingly
pay employees inaccurately and then have unfettered discretion
to deduct wages from future paychecks. Employees all across the
state could have wages deducted from their paychecks without
having any say or opportunity to verify the overpayment
calculations, forcing employees to bear the harsh consequences
of their employer’s errors. See Washington House Bill Report,
2003 Reg. Sess. H.B. 1738 (noting that “Last year there were
over 1,200 overpayments of wages to state employees.”).

B. Division One erred in holding that an employer

can prove that an overpayment was
“inadvertent” by showing it did not specifically
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intend to overpay a particular employee by a
particular amount.

Division One erred 1m holding an employer’s
overpayments are necessarily inadvertent unless the employer
specifically intended to overpay an employee. See e.g. Op. at p.
16 (holding that it is an 1ssue of material fact “whether MultiCare
had “full awareness’ both about the possibility of overpayments
in general and about details of any overpayments of any
particular employee.”), 14 (question of fact as to whether
overpayment was unintentional because MultiCare did not “wish
‘to bring about’ an overpayment™). In other words, the panel
found that the “inadvertent” element will be satisfied unless an
employer meant to overpay a particular employee by a particular
amount.

The panel’s holding 1s inconsistent with the language of
the regulation, which itself defines inadvertence as “an error that
was accidental, unintentional, or not deliberately done.” WAC
296-126-030 (emphasis added) (also noting that the “burden of

proving the inadvertent error rests with the employer who made
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the error.”) (emphasis added). By definition, an error 1s a
mistake. The panel erred in construing “inadvertence” as being
met unless the employer specifically intended for particular
employees to be overpaid by a particular amount, because such
an overpayment would not be a “mistake.” Rather, the regulatory
text evinces that an inadvertent overpayment is one resulting a
clerical error, such as an employer that mistakenly misreads a 6
as a 9, not an employer that systematically pays employees based
on an estimate that it knows will result in a large number of
overpayments.

The panel’s holding is inconsistent with previous holdings
of this Court that “[1]ntent 1s not [] limited to consequences which
are desired” and includes acting with knowledge that certain
consequences will result from certain actions. Bradley v. Am.
Smelting & Ref. Co., 104 Wn.2d 677, 682, 789 P.2d 782 (1985)
(quoting Restatement (Second) of Torts § 8A cmt. b (Am. Law
Inst. 1965)). “If the actor knows that the consequences are

certain, or substantially certain, to result from his act, and still
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goes ahead, he 1s treated by the law as if he had in fact desired to
produce the result.” Id.

Specifically, in the worker protection context, this Court
has evaluated whether nonpayment of wages was “willful” for
purposes of RCW 49.52.050 and 070, imposing civil and
criminal penalties. Schilling, 136 Wn.2d at 159-60. The Court
determined that “{c]arelessness or inadvertence negates the
willfulness necessary to invoke double damages under RCW
49.52.070 when the employer’s failure to pay wages involves a
legitimate error or inadvertence.” Id. at 161. However, the Court
concluded that the employer’s actions there were willful—not
inadvertent—because the employer was aware at the time of
payment that an employee was being paid something less than
the full amount owed. Id. The Court further observed that “[t]he
concept of carelessness or inadvertence suggests errors in
bookkeeping or other conduct of an accidental character.” Id.
Even with significant civil and possible criminal penalties in the

balance, this Court stopped short of requiring “full awareness” of
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the exact amount of underpayment or a desire on the part of the
employer to bring it about. See id.; see also Brandt v. Impero, 1
Wn. App. 678, 681, 463 P.2d 197 (1969).

In contrast, this Court has required specific intent where it
was clearly established by the plain text. For instance, RCW
51.24.020 provides that an employee has a cause of action for
workplace injuries that result from “the deliberate intention of
his or her employer to produce such injury.” This Court held that
“by the words “deliberate intention to produce the injury’ that the
lawmakers meant to imply that the employer must have
determined to injure an employee and used some means
appropriate to that end; that there must be a specific intent . . . .”
Birklidv. Boeing Co., 127 Wn.2d 853, 860, 984 P.2d 278 (1995).
No such language exists in WAC 296-126-030 to suggest that the
Department intended to create a requirement that an employer
must have intend ed to overpay particular employees by particular

amounts.
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Further, by suggesting that MultiCare’s error can be
deemed “inadvertent” because it “did not know what the actual
correct pay for any employee was,” the panel’s opinion will have
the perverse effect of encouraging employers to be careless in
processing pay. Op. at p. 15. This Court has recognized that
employers’ statutory obligations should not be interpreted in a
way that incentivizes employers to undermine employees’
statutory rights. For instance, in Il'ashington State Nurses Ass’n
v. Sacred Heart Medical Center, this Court found that missed
rest periods must be treated as additional “hours worked™ for
purposes of overtime pay, in part because to do otherwise would
mean that the employer “would be incentivized to employ fewer
nurses for each shift, relying on those nurses to bear a heavy
burden on busy days.” 175 Wn.2d 822, 832,287 P.3d 516 (2012).
See also Brandt, 1 Wn. App. at 680 (employer’s underpayment
was willful where employer claimed uncertainty as to the wages
due and “made no genuine effort to keep a proper record of their

payroll . . . or determine by audit the correct amount of the wages
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owing”). An employer that fails to fulfill its duty to maintain
records that allow employees to be paid correctly should not be
rewarded by being allowed to make overpayment recoupments.

C. Division One erred in construing “infrequent” in
an overbroad manner.

Division One erred by concluding that if overpayments
were “rare” in the temporal sense, then they must be “infrequent”
regardless of their number or scale. The regulation contains no
indication that overpayments which occurred in a compressed
time period, must be considered “rare” and hence “infrequent.”
Under the panel’s interpretation, an employer that knowingly
1ssues 10,000 overpayments to its entire workforce over a two-
month period i1s allowed to claw back those overpayments
unilaterally, but an employer that issues 26 overpayments to a
single employee over the course of a year 1s not. That perverse
result fundamentally undermines the policy of the underlying
wage protection statutes.

In concluding that “rarely” means something that occurs

in a historical or temporal sense of infrequently, the panel
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focused on one definition of “rarely”—“not often” or
“seldom([ly],” ignoring other definitions that better align with the
regulation, including “in an extreme or exceptional manner.”
MERRIAM-WEBSTER ONLINE DICTIONARY
https://www.merriam-webster.com/dictionary/rarely (last visited
Oct. 16, 2023). This definition better harmonizes the definition
of “rarely” with the underlying policy of WAC 296-126-030
because mterpreting “infrequent” to require a temporal element
such that only overpayments spread out over a long and
undefined period of time will be found not to be “infrequent™ is
inconsistent with WAC 296-126-03@°s creation of a narrow
exception to the rule prohibiting wage deductions. The panel
erred by concluding that systemic issuance of overpayments
could fit within the “infrequent” exception if they were
temporally compressed.

The panel also erred by finding that a triable issue of fact
existed as to whether the overpayments could be conceived as “a

single set.” The panel correctly concluded that “the plain
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language of the statute requires this court to focus on the
‘infrequency’ of the overpayments themselves, not what may

2

have prompted them.” Op. at 10 (emphasis in original).
Accordingly, it rejected MultiCare’s argument that the
overpayments were infrequent because they were caused by a
single (and rare) causal stimulus, 1.e., the one-time ransom attack
on Kronos. Id.

Yet, the panel went on to erroneously conclude that “while
there were numerous and “widespread’ overpayments,” it was a
question of fact whether the overpayments “conceived either as
one set, or as four overpayments per employee, over a two-month
time period” were “rare” and hence “infrequent.” The only way
that a factfinder could conclude that all the overpayments could
be considered as “one set” 1s if they are defined by the overall
causal event, which as the panel correctly observed, would be
inconsistent with the text of the regulation, which requires

assessment of the infrequency of the overpayments, not what

caused them: unauthorized paycheck deductions are permissible
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“provided the overpayment was infrequent and inadvertent.” 2

WAC 296-126-030(4) (emphasis added). The rarity of the
overpayments cannot be assessed by looking at the
overpayments as “one set,” they instead must be defined by each
paycheck.

II.  Division One’s Reversal and Remand Conflicts With

This Court’s Jurisprudence That Application of Law
to Facts is Not a Question for a Jury.

Division One found that there were questions of fact to be
resolved on remand regarding whether the overpayments were
infrequent and inadvertent because a jury could determine the
overpayments to have been “rare” or that the overpayments were
not intentional or deliberate.

This conflicts with this Court’s jurisprudence because the
parties do not dispute any material facts the only remaining

dispute is how WAC 296-126-030 applies to those facts. “The

2 The panel’s analogy to the COVID pandemic being “rare” even
though it resulted in numerous deaths further highlights this
error. The pandemic is analogous to the Kronos hack insofar as
both are the impetus to the things that must be measured as “rare”
or not, i.e. deaths and overpayments.
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process of applying the law to [undisputed] facts . . . 1s a question
of law” and 1s within the sole province of the court. Tapper v.
State Employment Sec. Dep’t, 122 Wn.2d 397, 402-03, 858 P.2d
494 (1993); Matter of Dependency of A.C., 1 Wn.3d 186, 191,
525 P.3d 177 (2023), as amended (Apr. 18, 2023) (question of
law, and “proper analytical approach used to determine” the
outcome of that question, 1s a matter of law for the court to
resolve).

A. There are no disputed facts regarding
infrequency that necessitate remand.

The panel held it was a jury question whether the
overpayments were rare in the temporal sense and thus
infrequent under the regulation. Op. at 12. But the parties do not
dispute the material facts: that a first-time Kronos hack affected
pay for four pay periods (eight-weeks), during which MultiCare
implemented an estimate-based payroll system for nearly 20,000
employees. Fither these facts, together, make the event
“infrequent” within the meaning of the regulation or they do not.

This determination, and the process by which this determination
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1s to be made, 1s an 1ssue to be resolved by the court alone. Matter
of Dependency of A.C., 1 Wn.3d at 191. Remanding on the

Bl

question of whether the overpayments were “rare,” and thus
“infrequent” was error because this was purely a question of law.

B. There are no disputed facts regarding
inadvertence necessitating remanal.

The panel erroneously found issues of material fact
pertaining to inadvertence. First, it determined that triable issues
of fact existed as to whether the overpayments were
“unintentional” and thus “inadvertent” because MultiCare
“certainly did not wish ‘to bring about’ an overpayment.” Op. at
14-15. Second, as to deliberateness, the panel concluded it was
a question of fact whether MultiCare had “full awareness of what
[1t was] doing 1n a way that 1s intended or planned.” Id.at 15. But
the material facts regarding MultiCare’s state of mind and the
likelihood of overpayments are undisputed: MultiCare knew that
overpayments would result from its plan, even if it did not
generally know which particular employees would be overpaid

during any given pay period. Respondents’ Brief at 37-38;
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Appellant’s Brief at 23. The Unions contend that MultiCare’s
implementation of a plan which foreseeably led to overpayments
was “intentional” and “deliberate”; MultiCare contends that it
did not specifically intend to overpay any discernable employee,
rendering the overpayments ‘“unintentional” and not
“deliberate.” These are arguments require an interpretation of
“intent” and “deliberate” pursuant to the regulation and do not
require remand for further fact-finding.3
III. Division One’s Opinion Improperly Shifted The
Burden To The Unions Despite The Regulation’s Clear

Directive That The Employer Seeking To Make A
Wage Deduction Bears The Burden.

3 In Footnote 10, the panel concluded that it would be an issue of
fact whether MultiCare had practical, albeit more expensive,
options it could have deployed, and that the availability of such
options could cause a reasonable jury to conclude it acted
intentionally. Op. at 15, n. 10. This fact is simply not material. If
the Unions’ reading of the regulation is correct, it would make
no difference at all whether MultiCare’s business continuity plan
was the best amongst an array of options, or even whether there
was any other option at all. The only thing that would matter is
whether MultiCare implemented the plan knowing that
overpayments would result. Similarly, if MultiCare’s reading is
correct, this fact would not make a difference, as MultiCare’s
reading would require it to know of specific employees it was
overpaying in a given pay period.
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Though the panel framed its decision as remanding
outstanding factual disputes for resolution by a jury, as
discussed, only legal questions remain. Thus, what the panel did
was shift the ultimate burden of proof under the guise of
summary judgment burden shifting. See Op. at 8-9, 14-15. This
cloaked burden shifting directly conflicts with numerous
decisions fiding that the procedural posture of a case does not
alter the underlying burden of proof set forth in a statute or
regulation.

For instance, while a threshold burden falls to a defendant
moving for summary judgment, the burden to demonstrate the
existence of the elements of the case and to establish a particular
statutory interpretation as a matter of law remains with the
plamtift. See Gossett v. Farmers Ins. Co. of Il'ash., 133 Wn.2d
954, 973, 948 P.2d 1264 (1997) (*“In ruling on a motion for
summary judgment, a court must apply the standard of proof

which will apply at trial.”); Burton v. Twin Commander Aircraft

LLC, 171 Wn.2d 204, 222-23, 254 P.3d 778 (2011) (rejecting
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attempt to place burden of proving an exception on moving party
at summary judgment stage where statute at issue assigned
burden of proving the exception to the non-moving party and
where moving party established absence of material fact issue).
For example, the Court has, on numerous occasions,
evaluated motions for summary judgment in cases involving the
application and interpretation of the Minimum Wage Act
(MWA), under which an employer bears the burden of proving
that employees are overtime exempt. Drinkwitz, 140 Wn.2d at
301. In Drinkwitz, after reviewing the undisputed facts in the
light most favorable to the non-moving party (the employer), this
Court concluded that the employer had failed to meet its burden
of showing that its undisputed policies and practices did not
violate the MWA’s “salary basis test.” Id. at 306; see also
Clawsonv. Grays Harbor Coll. Dist. No. 2, 148 Wn.2d 528, 531,
540,61 P.3d 1130 (2003) (where material facts of the case were
not in dispute, burden remained with the employer to show that

its employees were compensated on a salary basis).
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Because the questions i this case are purely legal, the
burden remained with MultiCare to demonstrate that its recovery
of overpayments fell within the scope of WAC 296-126-030(4).
The underlying burden does not shift because the Unions were
the moving party. Under Washington law, the moving party can
prevail on a motion for summary judgment by making an initial
showing of an absence of evidence supporting the nonmoving
party’s case. Young v. Key Pharm., Inc., 112 Wn.2d 216, 225 &
n.l, 770 P.2d 182 (1989) (citing Celotex Corp. v. Catrett, 477
U.S. 317, 325 (1986)). Once this initial showing is met, “the
inquury shifts to the party with the burden of proof at trial,” who
must then “make a showing sufficient to establish the existence
of an element essential to that party’s case” to defeat summary
judgment. /d. Thus, while the summary judgment standard
imposes an 1initial burden on the moving party to pomt to the
absence of some necessary evidence, the party with the burden
of proof at trial remains responsible for putting forward sufficient

evidence to meet its statutorily allocated burden.
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CONCLUSION

This Court should accept review to ensure that worker-
protective prohibition against wage deductions in WAC 296-
126-030 are not rendered meaningless. Review should also be
accepted because Division One remanded the case for a fact-
finder to resolve legal issues that are within the “sole province”
of the court.
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FILED
9/18/2023
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
WASHINGTON STATE NURSES No. 84660-4-|
ASSOCIATION, UFCW 3000 and
SEIU HEALTHCARE 1199NW on DIVISION ONE
behalf of certain of the employees
they represent, PUBLISHED OPINION

Respondent,
V.

MULTICARE HEALTH SYSTEM,

Appellant.

Diaz, J. — After a hack of its payroll system, MultiCare Health System
(MultiCare) implemented a “business continuity plan,” which resulted in overpaying
some of its employees. MultiCare sought to recover those overpayments pursuant
to WAC 296-126-030, which permits an employer unilaterally to recoup
overpayments if the overpayments were “infrequent” and “inadvertent.” The
Unions representing MultiCare’s employees sued, claiming MultiCare violated that
regulation, and the trial court granted summary judgment in their favor. We reverse
because there are genuine issues of material fact as to whether the overpayments
were “infrequent” and “inadvertent” in at least one sense of each of those defined

terms. We further hold that federal law does not preempt the Unions’ claims, nor
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are the Unions estopped by positions they took in prior proceedings. We, thus,
remand this matter to the trial court for further proceedings.
l. FACTS

A. Factual background

MultiCare is a not-for-profit health care system operating several health care
facilities throughout Washington. MultiCare has approximately 20,000 employees.
Many of MultiCare’s employees are unionized.! During the time in question,
MultiCare utilized a payroll system from Ultimate Kronos Group, Inc. (Kronos),
which integrates an employee’s claimed hours of work with MultiCare’s payroll
process. The Kronos system calculates a given employee’s pay based on the
hours the employee claims (and their supervisor confirms) they worked, and the
applicable rate of pay. Using Kronos’ data, MultiCare issued payments to
approximately 19,500 employees on a bi-weekly basis.

On December 12, 2021, Kronos was subject to a criminal ransomware
attack.?2 For eight weeks, Kronos was inoperable. Kronos’ inoperability meant that
MultiCare was unable to calculate the hours its employees worked or rate of pay
in the manner it had previously.

In response, while Kronos was inaccessible, MultiCare continued to pay its

T MultiCare employees are represented by Washington State Nurses Association,
Service Employees International Union Local No. 1199NW, and United Food and
Commercial Workers Local No. 3000. For simplicity’s sake, we refer to them as
the “Unions” throughout this opinion.

2 MultiCare did not discuss the specific nature of the ransomware attack except
that it rendered Kronos inoperable. Generally, a ransomware attack involves
“‘malware that requires the victim to pay a ransom to access encrypted files.”

MERRIAM-WEBSTER ONLINE DICTIONARY, https://www.merriam-
webster.com/dictionary/ransomware (last visited Aug. 28, 2023).
2
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employees, not based on the hours they claimed they worked, but generally based
upon what they earned in the previous pay period immediately before Kronos was
attacked. Specifically, MultiCare’s “business continuity plan” consisted, first, of
paying employees an amount equal to the gross pay (minus one-time payments
and taxes) they received on the last paycheck before the Kronos outage. That pay
period covered November 21 to December 4, 2021, and included the Thanksgiving
holiday. An employee attested that “MultiCare expected that, by this method, each
employee would either receive the correct payment, be overpaid, or be underpaid.”
MultiCare implemented this system for four (4) two-week pay periods, namely,
between December 5, 2021 and January 29, 2022.

As a second part of its business continuity plan, MultiCare directed
employees temporarily to enter their time in a different program (TimeStamp).
MultiCare advised its employees that, when Kronos was back online, MultiCare
would “true-up” (or “reconcile”) an employee’s pay by comparing the time logged
in TimeStamp and how much an employee had already been paid. It stated, “itjs
possible that some staff may receive more or less pay as an advance than they
are actually owed during downtime. . . . This means that [a hypothetical
employee’s future] paycheck(s) will be lower [or higher] to account for the fact that
he received more pay than what was owed to him during downtime.” MultiCare
communicated a similar message to its employees several times during the Kronos
outage.

In late January 2022, after Kronos became usable again, MultiCare began

its “true-up” process. \Where an employee was owed funds, MultiCare paid the
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employee the balance owed between February 8 and 14, 2022. And on February
17, 2022, MultiCare emailed employees who had been overpaid, notifying them
that they had been overpaid and how it would recoup the overpayments. MultiCare
indicated it would deduct amounts from subsequent paychecks until the
overpayments were recovered, starting on March 18, 2022.3

The three unions representing MultiCare employees sought to bargain the
effects of the implementation of the true-up or “adjustment” process. MultiCare
contended (at that time) that state law required it to begin recouping the
overpayments by March 18, 2022, i.e., within 90 days of its discovery. By that
date, MultiCare made its first deduction from employee paychecks to recoup the
overpayments resulting from the Kronos outage.

B. Subsequent procedure

The Unions filed unfair labor practice charges (ULP) with the National Labor
Relations Board (NLRB), and also sought a Temporary Restraining Order in King
County Superior Court.# The Unions sought injunctive and declaratory relief, in

part for the court to declare MultiCare violated WAC 296-126-030. MultiCare

3 Employees owing $500 or less would have the entire amount deducted from their
March 18 paycheck. For those owing more than $500, MultiCare planned to
withhold up to 25 percent of the overpayment amount from each subsequent
paycheck until the balance was paid. Id. Later, MultiCare offered to withhold as
low as 10 percent of the total overpayment from a given paycheck. As explained
further below, for purposes of this appeal, specific questions about MultiCare’s
calculation of individual employee’s paychecks (e.g., whether, how much, or how
frequently it made overpayments) are unrelated to the issue of whether MultiCare
complied with, or may avalil itself of, WAC 296-126-030. Thus, we do not examine
such details further.

4 At the time of briefing, the NLRB had not acted upon the Unions’ ULPs. As will
be explained further, below, this matter is distinct from and unaffected by any
NLRB decision regardless.

4
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removed the action to the U.S. District Court for the Western District of
Washington, arguing the Unions’ claims were preempted by federal law.

The U.S. District Court disagreed and granted the Union’s request to
remand the case back to superior court on the sole question of whether MultiCare’s
adjustments complied with WAC 296-126-030.

Upon remand, in the King County Superior Court, MultiCare and the Unions
filed cross-motions for summary judgment. The trial court granted the Unions’
motion for summary judgment and denied that of MultiCare, finding:

Inadvertent and infrequent has to mean something other than

systematically paying thousands of employees on a regular basis . .

. they can’t simply use the adjustment mechanism that exists in the

regulation with -- on this kind of a scale because it's not inadvertent

and it’s not infrequent. It doesn’'t meet the definitions of those terms

as set forth in the regulation.

MultiCare timely appeals.

. ANALYSIS

A. Motion for summary judgment

1. Law
a. Standard of Review
Summary judgment orders are reviewed de novo, and the appellate court

performs the same inquiry as the trial court. Jones v. Allstate Ins. Co., 146 \Wn.2d

291, 300, 45 P.3d 1068 (2002). The court considers the facts and inferences in
the light most favorable tothe nonmoving party. Id. The court may grant summary
judgment if there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. Id.

“‘Summary judgment ‘is subject to a burden-shifting scheme.” Welch v.
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Brand Insulations, Inc., Wn. App___, 531 P.3d 265, 269 (2023) (quoting Bucci

v. Nw. Tr. Servs., Inc., 197 Wn. App. 318, 326, 387 P.3d 1139 (2016)). “The

moving party bears the initial burden ‘to prove by uncontroverted facts that there

is no genuine issue of material fact.” Id. (quoting Jacobsen v. State, 89 Wn.2d

104, 108, 569 P.2d 1152 (1977)).
‘If the moving party satisfies its burden, then the burden shifts to the
nonmoving party to ‘set forth specific facts evidencing a genuine issue of material

fact for trial.”” Id. (quoting Schaaf v. Highfield, 127 Wn.2d 17, 21, 896 P.2d 665

(1995)). “If, however, the moving party does not satisfy its initial burden of proof,
‘summary judgment should not be granted, regardless of whether the nonmoving
party has submitted affidavits or other evidence in opposition to the motion.” Id.

(quoting Hash v. Children's Orthopedic Hosp. & Med. Ctr., 110 Wn.2d 912, 915,

757 P.2d 507 (1988)).
“Put another way, summary judgment ‘should be granted only if, from all the
evidence, a reasonable person could reach only one conclusion.” Id. (citing to

Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998)).

b. Interpretation of Regulations and WAC 296-126-030
The meaning of a statute is a question of law determined de novo. Durant

v. State Farm Mut. Auto. Ins. Co., 191 Wn.2d 1, 8, 419 P.3d 400 (2018). The

court’s objective in determining what a statute means is to ascertain and carry out
the legislature’s intent. Id. “If the statute’s meaning is plain on its face, then courts
must give effect to its plain meaning as an expression of what the legislature

intended. A statute that is clear on its face is not subject to judicial construction.”
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Id.

Regulations are interpreted similarly. Id. The court “construes the act as a
whole, giving effect to all of the language used. If a regulation is unambiguous,
intent can be determined from the language alone, and the court will not look
beyond the plain meaning of the words of the regulation.” Id.

Under RCW Title 49, the Industrial Insurance Act, the Washington State
Department of Labor and Industries (L&l) “has the authority to supervise,
administer, and enforce all laws pertaining to employment, including wage and

hour laws,” including the authority to adopt rules implementing state laws setting

standards for the payment of wages. Mynatt v. Gordon Trucking, Inc., 183 Wn.

App. 253, 260, 333 P.3d 442, (2014) (quoting Schneider v. Snyder's Foods, Inc.,

116 Wn. App. 706, 717, 66 P.3d 640 (2003)); see also, e.q., RCW 49.48.087.

At issue here, certain Washington state employers are allowed to recover
unilaterally an “overpayment” in certain situations. WAC 296-126-030; see also
WAC 296-126-001 (citing applicability and statutory authority). Namely, an
“overpayment” occurs when an employer (as defined in Chapter 49.12 RCW) pays
an employee for “(a) More than the agreed-upon wage rate; or (b) More than the
hours actually worked.” WAC 296-126-030(1); see also WAC 296-126-030(10)
(indicating that this provision does not apply to public employees). And, the
employer can recover (a.k.a., “recoup” or “adjust”’) an overpayment from an

employee’s paycheck, in addition to other conditions,5 only if “the overpayment

5 Those other conditions are contained in WAC 296-126-030(3) (excluding
overpayments “when the disputed amount concerns the quality of work”), (4)
(requiring the employer “to detect and implement a plan with the employee to

7
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was infrequent and inadvertent.” \WAC 296-126-030(4) (emphasis added).

That WAC further defines those two terms as follows: “[ijnfrequent means
rarely, not occurring regularly, or not showing a pattern,” and, “[ijnadvertent means
an error that was accidental, unintentional, or not deliberately done.” Id. In other
words, there are three definitions of “infrequent” — (1) rarely, (2) not occurring
regularly, and (3) not showing a pattern — and three definitions of “inadvertent” —
(1) accidental, (2) unintentional, and (3) not deliberately done.” Moreover, “[t]he
burden of proving the inadvertent error rests with the employer who made the
error.” Id.

This is a case of first impression as no prior appellate court has analyzed
the meaning and application of the the terms “infrequent” or “inadvertent” under
this regulation.

2. Discussion

As they conceded at oral argument, to affirm summary judgment in their favor,
we must conclude that the Unions have established that, as a matter of law,
MultiCare’s overpayments do not fall within any of the regulation’s three definitions
of “infrequent” or within any of its three definitions of “inadvertent.” Wash. Court of

Appeals oral argument, WSNA et al. v. MultiCare Health System, No. 84660-4-I

(July 19, 2023) at 9 min., 7 sec. through 10 min., 17 sec. (on file with court). In

contrast, to repel summary judgment, MultiCare, as they acknowledged, need only

collect the overpayment” within 90 days), (6) (requiring written notice), (7)
(requiring documentation), and (8) (requiring identification and recording of all
wage adjustments “openly and clearly in employee payroll records”). None of
these conditions are at issue in this appeal.

8
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show that there is a genuine issue of material fact as to whether its overpayments
fall within one of the regulation’s three definitions of “infrequent” and within one of
its three definitions of “inadvertent.” Wash. Court of Appeals oral argument, supra
at 2 min., 21 sec. through 3 min., 5 sec.

In other words, for this court to affirm summary judgment, the Unions have to
show that none of the three definitions in at least one of the two terms applies as
a matter of law. If the Unions show, for example, that none of the definitions of
‘infrequent” is applicable, then MultiCare would not be able to show its
overpayments were both infrequent and inadvertent.

We conclude that the Unions did not show there was no issue of material fact
regarding each of the definitions of either infrequent or inadvertent.

a. Infrequent
Again, “[ilnfrequent means rarely, not occurring regularly, or not showing a
pattern.” WAC 296-126-030(4). While the WAC defines “infrequent,” it does not
define the underlying definitional terms. “When a statutory term is undefined, the
words of a statute are given their ordinary meaning, and the court may look to a

dictionary for such meaning.” Lake v. Woodcreek Homeowners Ass’n, 169 Wn.2d

516, 528, 243 P.3d 1283 (2010) (quoting State v. Gonzalez, 168 Wn.2d 256, 263,

226 P.3d 131 (2010)).

In pertinent part, “rarely” is an adverb, modifying a verb (an action or state
of being) that occurs “not often” or only “seldom[ly].” MERRIAM-VWWEBSTER ONLINE
DICTIONARY https://www.merriam-webster.com/dictionary/rarely (last visited Aug.

29, 2023). The terms “seldomly” and “often,” thus, invoke a historical or temporal
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sense of “infrequently”: something that is uncommon over time in the ordinary
course of events.

MultiCare first argues that the overpayments were “rare” because the
ransomware attack was a one-time, first-ever criminal incident. See, e.g., Br. of
App. at 21. In support, MultiCare cites, inter alia, to an unpublished 11th Circuit
case, where the court held that a driver’s use of a car two to three times per month

was not considered “continual.” Id. at 22 (citing Geico Indem. Co. v. Nelson, 448

Fed. Appx. 925, 927 (11th Cir. 2011)). According to MultiCare, its overpayments,
when viewed as a response to this “one causal stimulus,” should be seen as
“‘infrequent.” 1d. We find this argument unpersuasive because the plain language
of the statute here requires this court to focus on the “infrequency” of the
overpayments themselves, not what may have prompted them.

MultiCare next argues that the overpayments were “rare” because this was
the first time such overpayments—when viewed either as one event, or as a total
of four overpayments “over multiple payroll periods” per employee—ever occurred

In part,® MultiCare cites to a later part of the regulation that implies that the

& MultiCare also cites to a Fifth Circuit case, finding that 17 erroneous deductions
from an employee’s paycheck over a four-month period did not preclude the
employer from availing itself of the federal “window of correction” doctrine to
remedy the errors, and not lose those salaried employees’ exempt status. Br. of
App. at 25 (citing Moore v. Hannon Food Service, 317 F.3d 489, 497-98 (5th Cir.
2003)). This argument is unpersuasive because the federal regulation under
interpretation in that case (29 C.F.R. § 541.118(a)(6)) contains different
Substantive measures of compliance than the WAC here. Specifically, the federal
rule does not contain, as the WAC does, the term, or even concept of,
“‘infrequently,” which the federal court thus had no reason to analyze, define, or
apply. Instead, the federal regulation requires the deduction to be “inadvertent, or
is made for reasons other than lack of work,” and the employer must “reimburse][]

10
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overpayments need not occur only one time to remain “rare.” Specifically,
MultiCare cites to WAC 296-126-030(4), which requires employers to detect the
overpayments, and implement a plan with the employee to collect the
overpayment, within 90 days from the “initial overpayment” to avail themselves of
this regulation, assuming all the remaining conditions are met. 1d. (emphasis
added).

The Unions respond that the 80,000 payments (four pay periods to
approximately 19,500 people) “were wide-reaching and systemic” and thus not
‘rare.” The Unions otherwise cite to no case law or authority, and do not respond
to the regulation’s suggestion that, while there may be multiple overpayments (i.e.,
from the “initial overpayment”), an employer may still avail themselves of this
regulation. They simply state because the payments were “widespread” they were
not rare.

More substantively, the Unions are focusing on a numerical sense of
“‘infrequency’—one which emphasizes the sheer number or breadth of the
overpayments, a large number due to the large number of employees. That focus,
however, does not capture the plain language of the full definition of “infrequent.”
We must “construe[] the act as a whole, giving effect to all of the language used.”

Durant, 191 Wn.2d at 8; Koenig v. City of Des Moines, 158 Wn.2d 173, 182, 142

P.3d 162 (2006) (where different terms are used in a statute, courts “presume a

different meaning for each term”). Thus, while the Unions may be correct about

the employee for such deductions and promise[] to comply in the future.” 29 C.F.R.
§ 541.118(a)(6). The analysis is thus inapposite.

11
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the “numerosity” of the overpayments, the Unions’ argument ignores the temporal
sense of “rarity.”

By way of analogy, the recent pandemic is an event that resulted in
numerous deaths in a broad range of communities. But, the event was still rare in
the sense that it has not occurred “often,” at least as measured by living memory.
Thus, while there were numerous and “widespread” overpayments, it is still a
question of fact for the jury to decide whether the overpayments—conceived either
as one set, or as four overpayments per employee, over a two-month time period
is “rare” in the temporal sense, i.e., not occurring “often.”

Furthermore, we agree with MultiCare that a plain reading of the regulation’s
suggestion that an overpayment need not be singular supports its argument that a
reasonable person could find that four such payments were still “rare.””

For these reasons, we hold that MultiCare has “set forth specific facts
evidencing a genuine issue of material fact for trial” as to whether its
overpayments were infrequent in the sense of being “rare.” Welch, 531 P.3d 269

(quoting Schaaf, 127 Wn.2d at 21). To be clear, this conclusion is so because the

burden is on the Unions on their summary judgment motion to show that no

" Further support for this position is found in one of the examples in the regulation.
Namely, example 3 describes a hypothetical situation in which an employer could
not avail itself of the regulation because it did not detect “overpayments” until six
months after “the first occurrence” of an overpayment because, as reviewed
above, detection and implementation of a recoupment plan must occur within 90
days. WAC 296-126-030. It is a reasonable inference that the contrary is true:
had the employer detected the overpayments in less than ninety days it could have
availed itself of an allowable adjustment. For our purposes, it seems clear that
multiple overpayments over multiple months (in the example, three months) would
not prevent a fact finder from finding the overpayments “rare.”

12
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genuine issue of material fact remains. Jones, 146 Wn.2d at 300-01. Our
conclusion does not mean that MultiCare has demonstrated, as a matter of law,
what it must to prevail at trial, simply that there is enough of a factual question to
preclude summary judgment.®

b. Inadvertent

Again, WAC 296-126-030(4) defines inadvertent as: “an error that was
accidental, unintentional, or not deliberately done.” Thus, as to this element,
MultiCare may recover an overpayment from, or “adjust,” an employee’s paycheck
unilaterally “provided the overpayment” was, in pertinent part, “unintentional” or
“not deliberately done.” 1d.° And to reiterate, the Unions must show no genuine
issue of material fact as to whether MultiCare’s collection was neither unintentional
nor deliberately done. We conclude there is a genuine issue of material fact as to
whether MultiCare’s overpayments were intentional or “deliberately done,” such
that a reasonable person could reach more than one conclusion.

We review the meaning of “inadvertent” similarly to “infrequent,” where if a
term is undefined, “the words of a statute are given their ordinary meaning, and
the court may look to a dictionary for such meaning.” Lake, 169 Wn.2d at 528.
And again, the underlying definitional terms are undefined.

“Unintentional” means “not done by intention or design : not intentional.”
MERRIAM-WEBSTER ONLINE DICTIONARY, https://www.merriam-

webster.com/dictionary/unintentional (last visited Aug. 29, 2023). “Intention”

8 We need not and thus do not reach whether MultiCare has established a genuine
issue of fact as to “irregularity” or whether the overpayments evidenced a “pattern.”
9 MultiCare does not seriously argue that the overpayments were “accidental.”
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means “what one intends to do or bring about” MERRIAM-WEBSTER ONLINE
DICTIONARY, https://www.merriam-webster.com/dictionary/intention. “Deliberately”
means “in a deliberate manner: such as : with full awareness of what one is doing
: in a way that is intended or planned.” MERRIAM-WEBSTER ONLINE DICTIONARY,
https.//www.merriam-webster.com/dictionary/deliberately (last visited Aug. 29,
2023) (emphasis added). And, finally, “deliberate” means “characterized by
awareness of the consequences.” MERRIAM-WEBSTER ONLINE DICTIONARY,
https.//www.merriam-webster.com/dictionary/deliberate (last visited Aug. 29,
2023).

As to intentionality, MultiCare offered unrebutted evidence that when
issuing the overpayments, it contemporaneously stated it did not know whether
any given employee would be underpaid, overpaid, or paid correctly. Further,
when MultiCare made all payments (not just overpayments) to its employees, it
expressly advised them it may need to later adjust these payments to account for
any amounts—Ilower or higher—inadvertently paid during the outage period.

Together these facts could lead a reasonable trier of fact to conclude that
MultiCare’s intent in issuing the payments was simply to pay its employees on the
regular schedule and in approximately the right amount. In other words,
MultiCare’s intent was to get some kind of payment to its employees,
notwithstanding whether it resulted in an overpayment or an underpayment. It
certainly did not wish “to bring about” an overpayment. Therefore, there is at least

a question of fact as to whether the overpayment was “unintentional” and thus
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inadvertent.1°

As to deliberateness, the Unions contend that because the pay period
immediately preceding the Kronos hack included Thanksgiving—which often
includes holiday incentive pay—MultiCare knew it was highly likely subsequent
paychecks would reflect a higher than usual payment to the employee. Thus,
MultiCare had “full awareness of what one is doing in a way that is intended or
planned.”

This too, however, is a question of fact. MultiCare adduced evidence that,
due to its “sheer size, it was not feasible to record time by hand and manually
compute each employee’s complicated pay schedule for each employee for each
period.” Without such information, a reasonable juror could find that MultiCare did
not know what the actual correct pay for any employee was, particularly with
respect to a category of casual employees. Further, there is evidence in both
directions as to whether MultiCare knew or merely suspected some overpayments
may occur.

For these reasons, it is an issue of material fact whether MultiCare had “full

awareness” both about the possibility of overpayments in general and about details

0 We do not necessarily conclude that the overpayments were “unintentional” as
a matter of law, however. MultiCare also has argued that there “existed no
practical (or indeed, possible) way for MultiCare to calculate the payments owed
in wages to each of its nearly 20,000 employees affected by the outage.” This is
an issue of fact for the jury to decide. Should a jury, for example, decide that
MultiCare chose the least expensive or burdensome option in an array of options,
knowing there likely would be an overpayment (although the more costly option
may have avoided such overpayments), then a reasonable jury could conclude it
chose that option “intentionally,” i.e., “by design.”
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of any overpayments of any particular employee.'" Therefore, we reverse the trial
court’s order of summary judgment because the Unions did not meet their burden
of showing no genuine issue of material fact exists as to whether MultiCare’s
overpayment collection was “inadvertent” under the WAC. A jury must determine
this question.

B. Preemption or estoppel of state law claim

MultiCare argues that the Unions are estopped from bringing their claim
under WAC 296-126-030 and are preempted by the Garmon doctrine from bringing
this state law claim in state court.

Further procedural history is relevant. After the Unions sought a temporary
restraining order in federal district court, MultiCare argued that the court should
dismiss the claim because it was preempted by federal law. The district court
disagreed, finding the Unions’ claims under WAC 296-196-030 were distinct from
any interpretation of its various collective bargaining agreements (CBA), and thus
not preempted by federal law. Specifically, the district court stated:

MultiCare argues that the Court must determine whether and to what

extent “overpayments” occurred to resolve this claim—a task that

would require interpretation of the CBAs.
But the Unions’ claim is not so broad. They do not ask the

Court to determine if overpayments occurred or the amount of those

overpayments. Rather, they ask the Court to determine only the

legality of the method MultiCare has used—and intends to continue
to use—to recoup alleged overpayments.

" MultiCare offers analogies from a variety of different types of cases. For
example, it turns to various principles of torts, premises liability, and more to argue
that a subsequent action taken as a result of an inadvertent event are themselves
inadvertent. Because these examples are well outside of the context of wage-
related regulations, we decline to consider them.
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Stated otherwise, the district court held that “the threshold question is
whether the regulatory restrictions prevent MultiCare from making paycheck
deductions in the first place.” And finally, the court held that, “[w]here, as here,
‘the presence of the necessary elements of a state claim can be ascertained
without recourse to interpretation of the CBA, the state law remedy is not

preempted.” Id. (citing Shane v. Greyhound Lines, Inc., 868 F.2d 1057, 1062 (9th

Cir. 1989)).

1. Estoppel

MultiCare argues that the trial court erred in not estopping the Unions from
raising wage dispute issues, which require interpretation of their CBAs, and which
the Unions specifically disclaimed during federal court proceedings.

“‘Judicial estoppel is an equitable doctrine that precludes a party from
asserting one position in a court proceeding and later seeking an advantage by

taking a clearly inconsistent position.” Arkison v. Ethan Allen, Inc., 160 Wn.2d 535,

538, 160 P.3d 13 (2007) (quoting Bartley-Williams v. Kendall, 134 Wn. App. 95,

98, 138 P.3d 1103 (2006)). Our Supreme Court has held:

Three core factors guide a trial court’s determination of whether to
apply the judicial estoppel doctrine: (1) whether “a party’s later
position is ‘clearly inconsistent’ with its earlier position”; (2) whether
“‘judicial acceptance of an inconsistent position in a later proceeding
would create ‘the perception that either the first or the second court
was misled”; and (3) “whether the party seeking to assert an
inconsistent position would derive an unfair advantage or impose an
unfair detriment on the opposing party if not estopped.”

Arkison, 160 Wn.2d at 538-39 (quoting New Hampshire v. Maine, 532 U.S. 742,

750-51, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (2001) (quoting United States v. Hook,
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195 F.3d 299, 306 (7th Cir. 1999); Edwards v. Aetna Life Ins. Co., 690 F.2d 595,

599 (6th Cir. 1982)).

MultiCare argues that, because some of the declarations from various union
members allege discrepancies in their wage adjustments from MultiCare, the
Unions are in fact trying to litigate wage disputes governed by their CBAs.
MultiCare claims that the mere presence of these declarations is inconsistent with
the Unions’ statements that they wished to litigate only whether MultiCare may
avail itself of WAC 296-196-030.

MultiCare does not explain how the content of these declarations warrants
judicial estoppel. Applying the Arkison factors, first, the Unions’ claim of the
violation of WAC 296-126-030 is not inconsistent with its prior statement that it
believed it also was entitled to bargain (in another forum) how MultiCare rolled out
its paycheck adjustments, including on behalf of individual employees (some of
whom may have been underpaid or overpaid). Second, this court’s ability to
examine a claim under the WAC is distinctly different from the federal court’s
examination of the right to bargain and to interpret a CBA, a distinction that the
federal district court noted. The representations the Unions made in federal court
are distinct from those made in this court and, therefore, this court would not be
misled by anything stated there, or vice versa. Third, MultiCare does not explain
how the Unions would “obtain an unfair advantage” over MultiCare by bringing
these declarations. As the Unions represent and will be held to in future
proceedings, ‘[tihe employee declarations were not offered to resolve any

individual wage disputes that may exist between employees and MultiCare,” and
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this court expressly need not consider and does not reach those issues.

The distinct rights of employees under Washington State law do not
disappear because the same employees also have protections under their CBA or
various federal laws. Forthese reasons, we hold that the mere presence of some
passing reference to complaints about the specifics of a particular employee’s
wage does not warrant judicial estoppel in the way MultiCare urges.

2. Preemption

As it did in the federal district court, MultiCare argues that, because the
Unions’ claim under WAC 296-126-030 pertains to the payment of wages (whose
calculation may be determined by a CBA), the Unions should be allowed to pursue
a remedy only before the NLRB.

If a union or employer brings a claim before a court that involves rights
protected by the National Labor Relations Act (NLRA), the court is preempted from

addressing that claim under San Diego Building Trades Council v. Garmon, 359

U.S. 236,79 S. Ct. 773, 3 L. Ed. 2d 775 (1959). Instead, the courts must defer to

the expertise of the NLRB. Garmon, 359 U.S. at 245.

Moreover, “[tlhe NLRA does indeed preempt state or local laws that create
supplemental sanctions for violations of the NLRA. ‘[T]he Garmon rule prevents
States . . . from providing their own regulatory or judicial remedies for conduct

prohibited or arguably prohibited by the Act.”” Filo Foods, LLC v. City of SeaTac,

183 Wn.2d 770, 801-02, 357 P.3d 1040 (2015) (quoting Wis. Dep’t of Indus., Labor

& Human Relations v. Gould Inc., 475 U.S. 282, 286, 106 S. Ct. 1057, 89 L. Ed.

2d 223 (1986)).
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As the district court noted, however, the Unions’ claims under state law are
distinct from the claims they brought before the NLRB. Again, the district court
held that the Unions “ask the Court to determine only the legality of the method
MultiCare has used—and intends to continue to use—to recoup alleged
overpayments.”

“According to MultiCare, it is at least arguable that the Unions’ claims
regarding WAC 296-126-030 are similar enough to the claims it brought under the

NLRA that the former are preempted. MultiCare relies on Kilb v. First Student

Transp., LLC, 157 Wn. App. 280, 236 P.3d 968 (2010). In that case, a former

employee brought suit alleging he was terminated by his employer for refusing to
engage in the company’s anti-union efforts. Id. at 284. This court held that federal
law preempted a similar state law claim because the state right he invoked was
modeled after a similar right in the NLRA. Id. at 284-85.

Here, however, as the district court correctly explained, the Unions are not
contesting the substance of the wage dispute (either the amount or its calculation
under the CBA), but the method by which MultiCare is recovering any overpayment
from employees. The Unions’ right to bargain the effects of an overpayment, or
an employee’s right to recover their own underpayment, is distinct from (or at least
“peripheral to”) the state-law-based method by which an employer may recover
overpayments, once the overpayment has been established as valid and
collectible under the CBA. Kilb, 157 Wn. App. at 290-91. Again, to resolve the
dispute before us, we need not resolve any particular wage dispute or the dispute

as to the right to bargain, which is the essential nature of the complaint to the
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NLRB. Therefore, the claim before this court is not preempted by federal law.

Il CONCLUSION

We reverse the trial court’s grant of summary judgment and remand for

further proceedings consistent with this opinion.

DPlar, 3.

WE CONCUR:

4%, J. %g/ 4.
/
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